&

‘vSIC

Australian Securities & Investments Commission

Submission to the Review of the
Code of Banking Practice

it 7D



Tded atats

SECTION 1: EXECUTIVE SUMMARY ..oovuirrerererenersesseesesssssssssssessssssessenes 1
SECTION 2: INTRODUCTION AND OVERVIEW OF SUBMISSION.......... 8
ASIC S TOlB 8
Outline of sUbMISSION.......coiiii 9
SECTION 3: THE REGULATORY ENVIRONMENT ....coveuiereemeerenseresenens 11
The Code in the current regulatory environment.................... 11
Changes in the regulatory environment...................cccoeeennnn. 11
The Financial Services Reform legislation............................ 12
DiSpute reSOlULION. ...t 20
COodE APPIOVAl ...t 26
P IV ACY . e 27
Uniform Consumer Credit Code.........cooviiiiiiiiiiiiiiiiiiieens 29
Revised EFT COO@....c.iiuiiiiiiii e 30
SECTION 4: OTHER “BIG PICTURE” ISSUES .....oevtueeresererencerensanesenens 31
Cross-functional COES..........ooviiiiiii i 33
Monitoring and administration ...........ccccvovviiiiiiiiiiiiiieeens 34
EleCtroniC COMMEBICe. .. .. 39
SECTION 5: CONSUMER EXPERIENCES WITH THE CODE ............... 43
Results of the monitoring exXercise.........ccoovviiiiiiiiiniiienens. 43
Complaints and diSPULES........oieiriiiiiii e 44
Survey Of CasBWOrKEr'S......o.iiiiiii i, 46
Survey of Internet SIteS.......coviiiii i 47
CONSUMETr ISSUES SUMVEY ...uvneineiteateae et eneeteaeeeeneeneaaeeeneanenes 48
Other reSearCh ..o 49

Summary Of CONSUMEr EXPErieNCES. .......ouvuieieiiineieanineieananen. 49



SECTION 6: OTHER CHANGES TO THE EXISTING CODE PROVISIONS

..................................................................................................................... 50
Code objectives and prinCiples.......cccvvviiiiiiiiiiiiiii e 50
Coverage for small bUSINESSES........c.evviviiiiiiiiiiiiiieieeaan 50
Terms and conditions and other disclosure........................... 52
Disclosure of fees and charges..........coovoviiiiiiiiiiiiciee 53
Notifying changes to fees and charges.............cccoovviiiieinnns 55
Third party guarantorsS........coovoeei i 56
Credit ASSESSMENT ...t 61
Account CcombiNatioN. ... .....c.vuiuiiii 61
Staff trainiNg. ..o 62

SECTION 7: SUGGESTIONS FOR NEW AREAS FOR CODE COVERAGE

..................................................................................................................... 64
DireCt debits. ... 64
Joint accounts and joint finANCES..........ccovviiiiiiiiiiieen, 64
ACCESS t0 AOCUMENTS. ...ttt 66
Debt collection PractiCes..........ccoovuveiiiiiiiiiiiiee e 67
Loyalty SCReMES. ..o e 67
SECTION 8: OTHER MATTERS.....ccvtniuriresireersisesisesessssesssssssssssessssssessens 69
Explanation of products and ServiCes...........cocevvviviiiiennennnnnns 69
Customers from non-English speaking backgrounds.............. 69
Cross selling / tied Selling ......oooviiiiii 70

ATTACHMENT A: EXTRACT FROM EXPERT GROUP REPORT ....... 72



Section 1

Beativeunmary

The Banking Code of Prectice (the Banking Code) has an important role
to playinthereguatory regime for providingconsumer protection to
bank customers. Since it wes first developed, however, there have been
significant changes in the products offered, and the delivery channels
used, by banks. There have also been significant changes inthe
regulatory regime goplyingto banks. Itis thus timely that the code is
being reviewed. ASIC's submission seeksto look at the implications of
these changes for the code and both make recommendations for
changes and raise issues for further consideration.

We havetried to be helpful in these comments, however, given the
importance of the Fnancial Services Reform (FSR) Bill, we would reserve
the right to review our comments in light of the final form of the
legislaion and any issues that emerge about the administraion of the
finance industry.

The timing of the review raises some issues given the sub sequent
legislative developments.

At this stage, we do not have the final content of the FSR legislation,
which may impact on the role of the Banking Code and its content. Our
comments are based on the exposure draft of the FSR Bill; however, the
Bill may change before it is enacted as legislaion.

The regulatory environment

The regulatory environment in which the Banking Code sits will undergo
significant change in the near future, primarily as aresult of the
implementation of the FSR Bill. Other changes will also follow from the
implementation of the Privacy Amendment (Private Sector) Bill,
amendmentsto the Uniform Consumer Credit Code, and the expansion
of the Electronic Funds Transfer Code of Conduct. The role that the
Banking Code should play within this changed environment will need to
be considered by this review.

Financial Services Reform Bill

There are anumber of possibleroles for the Banking Code in the
context of the FSR Bill. The bdance b etween these possible roles will
depend on the final form of the legislaion and will need to be
considered again at tha time.
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1. Onerole mightbe to elaborate, or ‘flesh out’, the requirements of the
legislaion. The Banking Code is not the only possible vehicle for
elaboraingthe legislative requirements, but does provide one
possible option.

2. Thesecond role for the Banking Code might be to lift standardsin the
industry generadly. It can do this by addressing issues tha are industry-
specific and/or not governed by existing legislation. This is the type of
role that has been traditionally be played by industry codes in the
deposit-taking sector.

3. Finally, the Code might be used to provide guidance on the provisions
of the legislation.

It would be useful to ensure that the requirements in the Banking Code
are not inconsistent with the requirements of the FSR Bill. One major area
where inconsistencies may arise is in the provisions on disclosure of
informaion. Both the FSR Bill and the Code have farly extensive
obligationsto provide information ab out products and services to
customers and potential customers. Disclosure is required both at point
of sale, and on an ongoing b asis.

Areas wherethere is overlgp between the requirements of the Bill and
the requirements of the Code include product coverage, content,
recipients, timing of disclosure, and form of disclosure. Based on the
current draft of the Bill, it gopears that, in general, only minor
amendments to the Code would be needed to ensure consistency.
However, it will be important to assess the Code against the final form of
the legislaion.

Note that the Code also covers obligations and practices not currently
covered by the FSRBIll. It could therefore be possible to consider
creating aBanking Code tha covers only issues tha are not addressed by
the FSR Bill. However, we proceed in this paper onthe basis that the
Code will continue to cover issues also covered in the FSR Bill.

Dispute resolution

Under the current draft of the FSR Bill, banks will have to provide their
customers with access to appropriate internal and external com plaints
and disp ute resolution processes. The Government has indicaed that
internd procedures will be required to comply with Australian Standard
A S4269-95, while external procedures must satisfy the guidelines ins.
12FA (2) of the ASIC Act (as set out in ASIC’s Policy Statement No 139).

We understand that all Banking Code membersare also members of the
Banking Industry Ombudsman. While we acknowledge the success of
this scheme, we are of the viewtha there is still scope for updating the
relevant Code provisions, particularly as they relae internal procedures,
to ensure that they reflect any legislaive requirements and good industry
practice.
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We suggest that the Code could spell out some basic complaint handling
requirements for the internal process, and require the external process
to be consistent with the regulatory guidelines for the approva of
externd schemes. The Code could also require banksto promotethe
avalability of complaints and dispute resolution processes.

Code approval

Under the proposed FSR Bill, ASIC will be given a power to approve
industry codes of practice. It will not be mandatory for an industry
code to be approved. However, there are some benefits associated
with having an approved code, including:

e guidance about ASIC’s compliance approach; and
* a higher degree of credibility with consumers.

If banks were hoping to seek ASIC g proval of the Banking Code, it
would be vduable to consider, during this review, the issues that we are
likely to examine during the approval process. These may include the
extent of consutation on the code, and the extent to which the Code
provides adequae disp ute resolution processes, addresses identified
problems, provides effective procedures for implementation and
administration, and meets standards such as those in the ‘Guide to Fair
Trading Codes of Conduct’.

Privacy

One way that banks could meet their obligations under the proposed
Privacy Amendment (Private Sector) Bill might be to include a
privacy module, approved by the Privacy Commissioner, in the
Banking Code.

Amendments to the Uniform Consumer Credit Code and EFT
Code

Changes are likely to be made to the Uniform Consumer Credit Code
(UCCC)and the EFT Code in the near future, and these changes may in
turn require minor amendments to the Code. The UCCC will, and the
EFT Code should, continue to prevail over the Banking Code in the event
of any inconsistency.

In addition, it may be appropriate to examine whether any of the credit
provisions in the Banking Code are made redundant by the UCCC
provisions. In doing so, provisions in the Banking Code tha have wider
applicaion tha those in the UCCC should be retained.

Other “big picture”’ issues

Rationalisation of codes and ADR schemes

This review could consider whether there should be:
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¢ asingle code for all deposit-taking institutions; and/or

¢ asingle ADR scheme for all deposit-taking institutions, or for all
non-bank deposit-taking and credit institutions.

We do not yet have any find views on these issues. However, we believe
tha thereis astrong case for rationdisaion of ADR schemes in the
finance sector. We would welcome further discussion on this issue.

Cross-functional codes

Another issue is whether the Banking Code should be expanded to
cover dl retail products and services offered by banks. In our view, this
would result in unnecessary duplicaion and proliferation of codes.
Instead, we suggest tha the Banking Code could require membersto
comply with other codes relevant to the products and services offered
bythe bank.

Monitoring and administration

We are of the viewthat the monitoring and administration provisions in
the Code should be spelt out in more detail. Although we do not have a
firm view ab out whether a separate Code administration body needs to
be established, we do think tha the Code should specify the body or

b odies that will undertake the administration functions.

The existing monitoring provision in the Code should also be improved,
and should include provision for some external monitoring. Findly, the
Code should include specific provisions on sanctions and p ub licity, and
should provide further details on the process for review and
amendment.

Electronic commerce

We encourage banksto adopt the recently released Best Practice Model
for E-Commerce. One way to adopt this model might beto include a
specific ecommerce section in the Banking Code, which applies to all
products and services offered by banks. Many of the principlesin the
Best Practice Model are relevant for all retail activities, and this solution
would reduce the need to develop aseparate e-commerce code.

The Code could continue to include specific provisions for dep osit-
taking and credit products.

Itis dso important to consider whether the Code needsto be updated to
take into account developmentsin e.commerce. For example, many of
the disclosure provisions in the Code require written disclosure,
however, electronic communication may often be preferable for both
banks and their customers. The Code could therefore include a
provision to allowfor electronic communicaions where specifically
agreed to by the consumer.
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Consumer experiences with the Code

There have been a number of recent surveys that will be relevant to
assessing whether the existing Code provisions need amendment.
These include:

¢ asurvey of financial services caseworkers, which was
commissioned by ASIC’s Consumer Advisory Panel;

* arecent ASIC survey of the websites of deposit-taking
institutions; and

* the Consumer Issues survey, also commissioned by our Consumer
Advisory Panel.

Also relevant is the consumer experience as identified by complaints to
dispute resolution schemes and regulators, and the results of our annud
Code monitoring exercise.

These results provide some suggestions for areas where the Code
provisions could be improved or expanded.

Other changes to existing Code provisions

There ae anumber of areas where we have suggested changesto the
Code may be warranted. These are detailed below.

Code objectives and principles. These could be reviewed and updated in
light of the role eventually determined for the Code in the new regulatory
environment.

Coverage for small businesses. Smal businesses are often disadvantaged
in their dealings with financid institutions, and would b enefit from having
access to the protections offered to consumers under the Code. We
suggest tha the definition of small b usiness used to expand the Code’s
applicaion should be consistent with the definition in the FSR Bill.

Terms and conditions. Surveys indicate that terms and conditions
documents may not dways be readily avalable. The FSR Bill should
improve this situation, however consumer representaives would also
like to see additional requirementsto draw consumers’ attention to the
avallability of the documents.

Disclosure of fees and charges. Our research shows that overall
knowledge of transaction fees is low, and that many consumers would
like better disclosure. Disclosure could be improved if transaction
account staements included a summary of transaction costs for the
staement period, and information aout the fees regime applying to
specific accounts was provided through internet and telephone banking.

Notifying changes to fees and charges. There are some minor changes
tha could be made to the Code to clarify these provisions.

Third party guarantors. There is anecdotal evidence that consumersare
continuingto provide guarantees for fanily members and others when
they do not fully understand the implications. This review could examine
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whether the existing Code provisions could be anended to facilitate
greater understanding. Some possibilities to consider might include:
providing achecklist for prospective guarantors, advising the guarantor
of the reasons why a guarantee is needed, requiring tha an explanaion
about the guarantee be given in the absence of the borrower, and
providing protection to guarantors of loans to small b usinesses.

Credit assessment. Financial services caseworkers have raised concerns
tha an assessment of ability to pay is not made at the time that an
increase in credit limit is sought or offered. Clause 15.1 of the Code could
beamendedto clarify that it goplies in these circumstances. However, it
may be an issue more appropriately addressed in the UCCC.

Account combinaion. The review coud examine whether further
restrictions should be placed on the right to combine accounts.

Staff training. Our surveys indicate that basic staff training could be
improved inrelation to knowledge of complants handling procedures
by front-line staff.

Suggestions for new areas of Code coverage

There are dso anumber of issues that could be usefully considered for
inclusion in the Code.

account keeping or transaction fees where an institutional error has
occurred.

Joint accounts and joint finances. The review could consider whether it is
appropriate for banks to take further stepsto minimise the losses
associaed with unauthorised use of a card by asubsidiary cardholder (eg
when arelaionship ends). We aso encourage banksto consider
developing guidelines aout howthey will enforce joint debts that are
the subject of a family law settlement.

Access to documents. Providing consumers with copies of relevant
documents (correspondence, file notes, statements, signed contracts,
and houwse valuations) may facilitate early resolution of complants. The
review should consider whether aright to access these documents
should be included in the Code.

Debt collection practices. The Code should deal with issues concerning
debt and recovery practices, and provisions should be based on the
ACCC guidelines on section 60. The Code should also ensure tha banks
areresponsible for the conduct of any agents in meeting the appropriate
standards.

Loyalty schemes. We understand that loyalty schemes involving banks
have been the subject of some consumer complaints, however, we do
not have any firm views on whether the Code should address issues
relating to loyalty schemes at this time. This issue could be considered
duringthe review.
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Other matters

Finally, there are some other important matters that could be
addressed by banks outside of the code context. Some of these are
discussed earlier in our submission. Others include:

¢ whether some consumers might need to have a personal
interview and explanation before purchasing some products; and

* how the needs of people from non-English speaking
backgrounds can best be met, including in relation to
explanations of products or services.
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Section 2

|ntrodudion ad olerMevd slmiss

ASIC’'s role

The Australian Securities and Investments Commission (ASIC) is an
independent Commonwealth government body established by the
Australian Securities and Investments Commission Act 1989 (ASIC

Act). Our statutory objectives include to:

* maintain, facilitate and improve the performance of the financial
system and the entities within that system in the interests of
commercial certainty, reducing business costs, and the efficiency
and development of the economy; and

* promote the confident and informed participation of investors
and consumers in the financial system.:
We regulate and enforce laws that promote honesty and fairness in:

* investments, superannuation, insurance, deposit taking and
financial advice to Australian consumers

* buying and selling shares, debentures, options, futures contracts,
managed investments and other securities in Australian markets;

e directing and managing companies, company financial reports,
raising money from investors and takeovers.

We administer consumer protection regulation for deposit-taking
activities, general insurance, life insurance, futures contracts,
superannuation, retirement savings accounts, and securities.
Consumer protection regulation for these products includes:

¢ disclosure requirements that apply to product issuers; and

* regulation of persons providing financial services (such as advice
and dealing services) to such products (ie intermediary regulation).

We do not have responsibility for:

e credit, except to the extent it is dealt with in codes of conduct;

* the level of fees and charges (as distinct from disclosure of these
fees and charges);

* branch closures; and
¢ foreign exchange dealings.

''s. 1(2) Australian Securities and Investments Commission Act 1989.
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Aswellas administering and enforcing relevant consumer protection
legislation, ASIC is given specific responsibilities with respect to codes of
practice and alternative disp ute resolution (ADR) schemes.

Section 12FA of the ASIC Act provides that ASIC has the function of
monitoring and promoting market integrity and consumer protection.
This includes the function of promotingthe adoption of, and approving
and monitoring compliance with, industry standards and codes of
practice (including standards and codes in relaion to the resolution of
disputes between the providers of financial services and consumers).

Section 12FA (2) provides that ASIC cannot goprove an industry code
unless it is satisfied with the procedures for dispute resolution.

Although we have not been asked to approve the Banking Code of
Practice, we have (as the successor to the Reserve Bank of Australia in
relation to this function) been given aformal monitoring role with
respectto the Banking Code of Practice (see ‘Monitoring’ in the Code).

We also have relevant experience of consumer issues and consumer
complaints. This has been gained through our enforcement activity, role
in monitoring the dep osit-taking codes of practice, involvement with the
ADR schemes, and liaison activities with consumer groups and industry
representatives. This submission is based on our experiences in those
areas.

Outline of submission

This submission examines some of the regulaory and other ‘bigpicture
issues’ relevant to the review, as well as the detail of current Code
provisions. We have both noted areas where we feel change is justified
and also areas which have been raised with us as needing attention, b ut
which we have not formed firm views upon.

Section 3 provides an overview of the regulatory environment and the
expected changes to tha environment, particularly the proposed
Financial Services Reform (FSR) Bill. We examine what role the Banking
Code should play inthis new environment, and what amendments might
beneeded to facilitate tha role.

Section 4 examines other ‘big picture issues’, such as the question of
rationdisaion of codes and/or ADR schemes, Code administration and
monitoring, and the im pact of electronic commerce issues.

In section 5, we summarise the results of recent research and monitoring
exercises, as well as relevant complaint and disp ute information. This
informaion on consumer experiences provides abackground to our
more detailed comments on the content of the Code.
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Sections 6 and 7 examine areas where the existing Code prowvisions could
be amended and where new provisions coud be included.

Finally, section 8 raises some other issuestha may be best addressed in
forums other than the Code.



Section 3

Theregdaay eMranat

The Code in the current regulatory environment

The Code of Banking Prectice is an important piece of self-regulation
operating in the financial sector. Along with the Credit Union Code of
Practice, the Building Society Code of Practice, and the Electronic Funds
Transfer (EFT) Code of Conduct, the Banking Code provides aset of
rules and practices designed to improve consumer protection in this
sector. Itisparticularly important as there is presently no legislation that
specifically deals with consumer protection issues in relation to deposit
products. This will change, however, with the passage of the FSR Bill.

The following encompasses the current consumer protection regulatory
environment for the Banking Code:

e Part 2, Division 2 of the Australian Securities & Investments
Commission Act. This includes general prohibitions against
misleading or deceptive conduct, unconscionable conduct, and
other unfair practices.

e Parts IVA and V of the Trade Practices Act in relation to the
supply of credit products and services.

¢ Uniform Consumer Credit Code. This is a statutory code that
provides detailed regulation of the provision of consumer credit.

* Privacy Act - in relation to credit reporting.
* Various State and Territory consumer protection legislation.

Changes in the regulatory environment

The regulatory environment within which the Code currently sits will
undergo substantial change with the expected passage and
implementation of the FSR Bill. It will be essentid to consider the
implications of these changes in this review.

Other changes in the regulaory environment tha will need to be
considered during this review include the passage and implementation of
the Privacy Amendment (Private Sector) Bill, the changes to the Uniform
Consumer Credit Code, and the proposed expansion of the EFT Code of
Conduct.



This section of our submission examines the likely impacts of these
regulatory changes, and suggests p ossible ways forward in light of those
im pacts.

The Financial Services Reform legislation

This section addresses the possible impact of the proposed FSR Bill. The
FSR Bill has not been finalised, nor considered by the Parliament.
Changesto both the scope and the detail of the provisions are therefore
possible. However, in prepaingthis submission, we have assumed that
the basic structure of the legislation will remain, and our comments
should be read in that light.

Referencesto the provisions of the FSR Bill are referencesto the
provisions in the Exposure Draft of the Bill, published in February 2000.

Overview of the intended interaction between the FSR Bill and codes of

conduct

The FSR Bill is designed to ded with convergence in the financial sector.
It seeks to provide commonrules in relation to a range of functions, such
as disclosure and disp ute resolution, regardless of the type of financial
product involved.

Provisions have been drafted flexibly so that they can apply acrossthe
full range of financial products that are subject to the regime. In drafting
the Bill, however, Treasury recognised that in a range of areas, including
disclosure, there may be aneed tospell ou or eladborae uponthe
general requirements as they apply to particular products. One of the
ways in which flexibility is sad by Treasury to be achieved is:

The list (of disclosure requirements) is cast in fairly general terms, with the
capacity for the information that must be included under particular heads in
relation to particuar products to be fleshed out in a number of ways:

» through a regulation making pover (see proposed subsection 983C(2))
* under an industry code of conduwct vhich may be approved by ASIC; and
« through ASIC guidance in the form of policy statements?

The legislaion itself covers anumber of matters that are also covered by
the Code. In particular, both regimes deal with pre-contractual
disclosure, ongoing disclosure and dispute resolution. As is made clear in
the supporting materials to the legislation, however, such dual coverage is
not of itself aproblem. It isenvisaged that industries will use codes to
explain and build upon the legislation’s requirements for particular

2 Financial Services Reform Bill, Commentary on the draft provisions, Department of the
Treasury, February 2000, p. 145.



products. Theimportant issueis to ensure tha requirements are not
inconsistent.

The role of the Banking Code post the FSR Bill’ s passage

The proposed changes to the financial services market will have a
significant im pact on banks, as well as other dep osit-taking institutions.
Therole of the Banking Code in this environment needsto be
considered.

In our view, the Banking Code could remain an important part of the
regulatory environment once the FSR Bill has been passed and
implemented. The Code could play some or all of three main roles:

¢ elaborating, or ‘fleshing out’ the requirements of the legislation;

¢ providing rules or standards for product-specific issues that are
not addressed in legislation; and

* providing guidance on provisions in legislation.

However, the baance between these possible roles will depend on the
final form of the legislation and will need to be considered again when
the final form is known.

Elaborating the requirements of the legislation

One key area where elaboration of the legislative requirements might be
needed is that of the content of the Product Disclosure Staement. Whilst
recognising tha the Banking Code is not the only possible vehicle for
elaboraingon the requrements of the legislation, it may have a number
of advantages:

* itis an existing known quantity and timely reforms can be madeto it
through the present process,

* because of the close involvement of industry in drafting the code, the
manner in which banks operae will be well understood and willbe
taken into account;

» codes are wually quicker to amend than legislaion (athough they too
still isually take some time).

That sad, the success of the Code as the vehicle for buildingupon the
legislation is dependant to a large degree upon it operating effectively and
enjoying the confidence of consumers. It may dso be that,insome
instances, other mechanisms, such & statutory regulations, or ASIC
policy statements, will be the most suitab le vehicle for aparticular issue.
Therole of codes in this aeamay also depend on the final form of the
FSR legislation, and would need to be reviewed once the legislaion is
introduced.



Addressing or improving industry-specific issues

The Code can also play an important role in lifting the standards in the
industry generdly. It can do this by addressing issues tha are industry-
specific and/or not covered by legislaion such as the FSR Bill. This is the
type of role that has traditionally be played by industry codes in the
deposit-taking sector. Examples of issues in the current code that are not
covered by the FSR Bill or privacy legislation include matters associated
with account combination, foreign currency transactions, and joint
accounts and subsidiary cards.

Providing guidance on legislative provisions

Finally, there may be circumstances where the Code could play auseful
role in providing guidance on specific provisions in the legislation. For
example, the Code could suggest criteria for determining whether
changesto the PDS are ‘materid’ changes, and thus must be notified to
retail clients:

Retaining the Banking Code

Ascanbe seen from the above discussion, we consider that the Code
can play arolein thereguatory environment for banks.

Asnoted above, there may dso be other vehicles that could be used to
elaborae or provide guidance on the legislative requirements.

However, even if adifferent vehicle is used for interpreting legislative
requirements, we believe that thereis still aneed to retan the Codeto
ded with industry/product specific issues not covered by legislation.
There ae anumber of reasons for our position.

First, the Code currently addresses industry specific issues that ae not
addressed in actual or draft legislation. Such issues include those
associaed with account combinaion and foreign currency transactions.
The relevant provisions were pu into the Code in the first place to
address existing consumer problems. Withou the Code, there will be
no immediate vehicle for addressingthese types of issues. Consumer
complaints may increase, and resolution of those comp lants may
become more difficult in the absence of guidance from an industry code
about gopropriae standards.

Secondly, the code provides a suitab le vehicle for addressing emerging
consumer issues in arelatively prompt manner. Consumer comp laints
and concerns about bank practices can be fed into Code reviews to
ensure that relevant issues are addressed and gopropriae standards
developed. Reliance upon legislation to address all consumer problems
will inevitab ly involve greater uncertanty and time delays.

® See proposed s. 987B(1)(c) FSR Bill.



Thirdly, the Code review process provides aregular mechanism for
reviewing and updating bank standards and practices. Without aCode,
there is arisk that the standards will remain at afixed level.

Finally, the monitoring process that is part of the Code gives important
feedback to banks, consumers, and regulators about the practices and
performance of banks. In the same way, the Code provides an objective
measure against which the conduct of abank can be assessed in the event
of acomplant or dispute by aCustomer.

Consistency with FSR Bill requirements

The Code will need to be consistent with the requirements in other
legislaion, particularly the proposed FSR Bill. In this part of our
submission, we note some areas where differences or inconsistencies
may arise. Of course, further detaled attention to this issue will be
needed once the final form of the legislation is settled. Our views need to
beseeninthat light and we may revisit them once the find form of the
legislaionisin play.

We note that ensuring consistency between regulatory instruments
does not necessarily mean that the two instruments should be the
same. Consistency merely requires attention to be given to areas
where compliance with the Code will result in:

* an inability to comply with legislative requirements; or
* a breach of legislative requirements.

We have not sought at thistime to provide detailed suggestions for
changesto the Code wording, however, we would be happyto provide
assistance in this areaif required.

The major aeawhere thereis overlap between the FSR Bill and the
Code, and therefore the potential for inconsistency, is in the information
disclosure requirements, both point of sale disclosure and ongoing
disclosure.

Another important aeaof overlap between the Code and the Bill is the
issue of dispute resolution. This issue is discussed in detail later in our
submission.

Point of sale disclosure

Disclosure at point of sale is covered in both the Banking Code and the
FSRBill.

In the draft Bill, the point of sale disclosure requirementisto provide a
Product Disclosure Statement (PDS).

Inthe Code, disclosure isprovided bytheterms and conditions (clause
2) and the schedule of current fees and charges (clauses 4 and 5). These
must be provided at the time of, or before, the contract is made.



Areas where there is overlap between the point of sale requirements
in the current draft Bill and the Code include:

* product coverage;

* content;

* recipients;

* timing of disclosure; and
e form of disclosure.

One point of sale disclosure document or two?

The question of howthese overlaps are dealt with will be afected, in part,
by whether banks combine the PDS and terms and conditions to create
one point of sde disclosure document, or whether they continue to
provide two separate documents - the PDS and the terms and conditions
(plus fee schedule). The current draft of the FSR Bill would permit the
inclusion of additional informaion (ie terms and conditions) in the PDS.*

We note tha the two documents do have slightly different purp oses.
The PDS is designed to assist consumers when making a purchasing
decision. In contrast, the terms and conditions are designed to provide
an ongoingrecord of all the rules governing the product. As we
understand it,the PDS is not intended to represent the contract b etween
the consumer and the bank; the terms and conditions document is so
intended.

Additionally, aPDS will not be required for all Banking services (see
below).

For which products is point of sale disclosure required?

There ae some differencesin g plication between the current draft of
the FSR Bill and the Code.

For exanple, under the Code, terms and conditions must be provided
for all ongoing Banking services. Under the current draft of the FSR Bill, a
PDSwill be required for all ‘financial products.®

The definitions of ‘Banking service’ inthe Code, and financid product’ in
the draft Billare not identicd. As aresut, there may be some
circumstances where a PDS is required, b ut a terms and conditions
document is not, and vice versa (For example,aPDS will not be required
for credit products as credit does not fall within the definition of a
‘financial product’ in the FSR Bill.)

The potential inconsistency this creates will obviously be less of an issue
if the PDS and the terms and conditions document are provided
separately.

* Proposed s. 983C(3)(b) FSR Bill.

® See proposed ss. 982A, 982B, 982C FSR Bill.



Content of point of sale disclosure

There is some duplication in the information that must be disclosed in
the PDS and the terms and conditions or other disclosure document.
However, the content requirements detailed in the Code are not
inconsistent with those detailed in the current draft of the Bill.

Who is entitled to the information?

Similarly, there are differences between the current draft of the FSR Bill
and the Code interms of to whom the point of sale disclosure mustbe
made. The definitions of ‘retail client’ in the draft Billand ‘Customer’ in
the Code are not identical. One important difference relates to the
coverage of smadl businesses. There may therefore be some
circumstances where a PDS is required to be provided, but termsand
conditions are not.

There ae dso some circumstances where a PDS is not required to be
provided, even though aterms and conditions document is required.
However, inthe case of standard savings and transaction products, these
circumstances will be relatively rare.

Timing of disclosure

There are only minor differences b etween the requirements of the
current draft of the FSR Bill and the Code in relation to timing of
disclosure.

The question of the difference in timing requirements will not be relevant
if the PDS and terms and conditions areto be provided as separate
documents. (Although in prectice, it may oftenbe gopropriae to
provide thedocuments a the same time.)

Tha sad, we are of the view that it is always advisable for consumersto
view terms and conditions prior to entering into acontract. There would
therefore be benefits in making the timing requirements for terms and
conditions documents the sane & those in the current draft of the FSR
Bill for PDSs.

Form of disclosure

The current draft of the FSR Bill permits afinancial institution to provide
aPDS in electronic form. However, there is no such provision in the
Code for the terms and conditions document or other disclosure
requirements.

Wethink that it isimportant to consider the issue of electronic
communications in the context of the Code, and this issue is discussed
later in our submission.

Any potential inconsistency between the Bill and Code requirements on
this issue will be less relevant if the PDS and terms and conditions are
provided separaely.



Ongoing disclosure

Timing of disclosure

Under the current draft of the FSR Bill, material changes to, and any
significant event that affects, any matters specified in the PDS muwst be
notified.° Similarly, under the Banking Code, variation to the termsand
conditions must be notified to the customer concerned.

There ae, however, some differences b etween the notification
requirements, and their timing, in the FSR Bill and in the Code. In some
cases the Bill requires notification at an earlier time than does the Code.
In others the Code requires notification at an earlier time than the Bill.

One option available to ded with this difficulty is to amend the Code
provisionsto bringthe time at which disclosure is required to be made
in line with the Bill. However, this would result in areduction of the
notification period in some important areas (eg variation of the method
by which interest is cdculated), and we do not think there is a case for
such action.

Analternative is to keep the current provisions inthe Code, but make it
clear that compliance with earlier notification requirements spelt out in
the Bill will be required. Thisisan goproach that isbeing considered in
the current process of expanding the EFT Code of Conduct.

A clause to give effect to this option could be along the lines of:

Where legislation and this Code both require a Code subscriber to
provide notice of a change to the PDS or terms and conditions or
other information at different times:

(a) the Code subscriber shall provide notification of the change at the
earliest time it is required under the legislation or this Code, so as
to satisfy the obligations of both; and

(b) the provision of the notification at or before the time required by
this Code, will satisfy the Code’s requirements for notification of
the change.

A solution along these lines would ensure that the current protections are
not reduced, bu also minimises costs for banks, as they will not have to
provide the same information on more than one occasion.

Form of disclosure

The notification requirements between the current draft of the FSR Bill,
and the Banking Code also differ interms of the form of notification that
isrequired. In particuar, the notification requirements under the draft Bill
permit electronic notification of changes.

® Proposed ss. 987B(1), 987B(3) FSR Bill.




Asalready discussed, this issue should be addressed as part of the
process of allowing electronic communications in appropriate
circumstances (see below).

To whom should disclosure be made?

Finally, thereis an inconsistency between the Code and the current draft
of the FSR Bill as regards whether notificaion of any or dl changes must

be provided directly to the affected consumers, or can be providedin a
less direct way. In particular, the Code allows for indirect notification for
some changes to the terms and conditions.

We note, however, that indirect disclosure to affected customers, for
example, through newspgoer advertisements does not appear to be very
effective.

Earlier this year, we commissioned an exploratory survey of consumer
views on the manner in which fees and charges are disclosed. A
summary of the results is provided later in our submission (see section
6). However, it isworth noting here that consumers do not generally
learn aout transaction fees through newspgoer advertisements. Only a
few of the consumers surveyed had seen see official notices in
newspapers. However, those consumers regarded these notices as too
formal and expressed in legal jargon, and therefore paid little attention to
this source.

Supplementary information

The current draft of the Bill provides that a Supplementary PDScanbe
issued to change the information in a PDS.

In contrast, the Code does not specifically provide for asupplementary
terms and conditions document, b ut allows for aconsolidation of the
terms and conditions document where sufficient changes have been
made.

Other disclosure requirements

The Code also provides for disclosure of generd information on request
(egclause 3.1,6.1, 6.2). The provision of this information is not
inconsistent with the Bill, and can be seen as providing additional
industry specific rules.

Both the Code and the current draft of the Bill include a requirement for
regular staements of accounts. These provisions are generadly consistent,
however some attention may need to be give to the exceptions inthe
Code (for passbook accounts, and for accounts where no transaction is
made) to ensure tha banks are not at risk of contravening the
requirements in the current draft Bill.



Finally, the current draft Bill also includes requirements for provision, in
specified circumstances, of a Financial Services Guide and a Statement of
Advice.

While these documents may be required in some cases in situations
where the Code will apply, the current Code provisions do not cover
similar disclosure requirements, and therefore there is no overlap or
potential for inconsistency.

Summary

The above discussion demonstrates that there are some areas where
amendmentsto the Code may be needed to ensure that there is
consistency between the Code provisions and the requirements of the
proposed FSR legislation. However, on the whole, these changes are
likely to be minor.

It may also be worth considering whether changes to the Code mightbe
needed to facilitate the provision of acombined PDS and terms and
conditions document, assuming that this option is not prohibited by the
FSR legislation.

Dispute resolution
Impact of FSR Bill

The Code currently contains provisions on both internal disp ute
resolution (IDR) and external dispute resolution or alternaive disp ute
resolution (ADR). These provisions were developed a atime when IDR
and ADR were relatively new concepts in Australia. However, since that
time, the role of industry dispute resolution and the characteristics of
effective disp ute resolution have advanced considerably. In the light of
this experience, we take the view that the current provisions of the Code
are inadequate and require significant improvement if they are to meet
consumers’ needs.

We would also draw your attention to the discussion of ADR schemes
under Section 4.

Banks will soon face new requirements to improve their dispute
resolution processes. Under the proposed FSR Bill, all holders of an
Australian Financid Services licence will need to have ap propriate
internd and external complaints resolution procedures to resolve
comp laints from retail customers.’

” Proposed s. 883A(g) FSR Bill.



Whilst the regulations (still to be drawn up) will confirm how these
procedures should be approved by ASIC, the Commentary to the
Bill indicates that:

* internal dispute resolution procedures must comply with
Australian Standard AS4269-95 (or other recognised Australian
standard); and

e external complaints resolution procedures must satisfy the
guidelines set out in the current s12FA(2) of the ASIC Act.

ASIC has set out its policy on how it willapply the current s. 12FA(2)
guidelines in its Policy Statement 139 (PS 139). This policy may need to
berevisited once the FSR Bill and regulations are findised.

Failure to provide the appropriate dispute resolution procedures will be
a breach of alicence condition.

Standards for dispute resolution

Within the financid services sector, the banking industry has been a
leader in setting up high quality external ADRs. The Auwstrdian Banking
Industry Ombudsman (ABIO) has been a successful scheme, and has
provided benefits to consumers. We understand the ABIO Board has
announced that it will seek to have the scheme approved by ASIC under
PS 139.

Despite the success of the Banking Omb udsman scheme, we are of the
view that there is still scope for updaingthe relevant Code provisions, to
ensure that they reflect any legislative requirements and good industry
practice. We also note that caseworkers and others have expressed
concerns about the effectiveness of internd disp ute resolution (IDR)
within banks, the links between ADR and IDR, and the promotion of
dispute resolution procedures.

Some areas where we believe the current provisions could be
improved are spelt out below.

* Anecdotal evidence suggests that there is a lack of compliance
with clause 20.2 of the Code. We also note that our survey of
internet banking sites, discussed later in our submission, showed
that only 33% of sites provided information on an internal dispute
resolution process, and only 8% of sites provided information on
an external dispute resolution facility. We believe that it is of great
importance that consumers are able to easily access information
about their dispute resolution options. They should not have to
search for that information. Additionally, there is room for
strengthening the requirements here to ensure that consumers are
provided with this information at an optimal and relevant time (eg
when they raise a concern or make a complaint).

® Commentary on the draft provisions, ibid., p. 89.



* Clause 20.2 also does not reflect the fact that banks will
increasingly be dealing with consumers over the telephone, or via
the internet, rather than by visiting a branch. The clause should be
amended to ensure that this information is accessible to
consumers, regardless of the method they use for dealing with
their bank.

* In clause 20.3, there is a lack of guidance as to the time that should
normally be taken to resolve disputes internally. While we agree
that it is not always possible to resolve all complaints within a
specified time, it is nevertheless important to set a reasonable
standard for the timely resolution of complaints. Appropriate
extensions can be built in to the guidelines for exceptional
circumstances. Where these exceptional circumstances are relied
on, a bank should still provide consumers with regular updates on
the progress of the investigation (see PS 139 and clause 11.5a of
the current EFT Code).

* Clause 20.5 leaves it optional for the external process to take into
account the question of fairness when making decisions. In our
view, this should be one of the standard criteria for decision
making within the external process. In addition, an external
process should also have regard to concepts of “good industry
practice”

There ae many other areas where the disp ute resolution provisionsin
the Code could be improved.

Suggested changes to the Code

In considering the question of howthe relevant Code provisions on
dispute resolution could be amended to improve the standards of
dispute resolution and to ensure com pliance with the relevant licence
conditions, we have examined two options for change.

One option would be to substantially rewrite the relevant clauses to
specify the complaints procedures (both internad and external) in detail.
A second option, however, would be to simply delete the detail of the
current provisions, and instead include a requirement that banks comply
with the relevant standards set out in PS 139 and the proposed FSR Bill.

On balance, we have taken the viewthat, in the case of the externd
process (ADR), it would be more effective to delete the detail of the
provisions (ie clauses 20.4 and 205), and refer instead to the various
regulatory requirements for the ap provd of schemes that are reflected in
PS139. That is, we believe that the bank ADR arrangement should be
approved under PS 139.

The regulatory requirements are quite detailed and specifically apply to
the financial services sector. This approach should reduce therisk of
duplicaion and of inconsistency in the event that the reguatory
requirements change.



Inthe case of the internal IDR process however, we are concerned that
the current AS4269 standard is fairly general, and does not provide
detailed guidance for com plaint handling in the financial services sector.
Inthe future, more detailed gudance may be provided by the legislation
or by an ASIC policy statement. In the meantime, however, it may be
appropriate for the Banking Code to spell out some basic standards for
theinternd process.

We also note that in arecent survey (described later in this submission),
financial services caseworkers raised serious concerns abou the manner
in which institutions, including banks, handled consumer com plants
interndly? Three-quarters (76%) of the 65 caseworkers surveyed sad that
they were concerned about some practices of banks in the area of
complaint handling, or were concerned & out bank industry practices in
this area generally. Only 9 caseworkers (13%) said that they had generdly
positive or favouraole experiences with bank practices in complaint
handling.

In the context of deposit-taking institutions generally, specific issues
raised by caseworkers included:

e poorly trained call centre and branch staff, who did not
understand relevant issues, did not have the authority to make
decisions and were reluctant to refer the matter to a supervisor;

* where more than one type of account is involved, inability to be
able to deal with a single individual or section within the
institution, and lack of communication and consistency between
different sections;

* lack of consistency in the information provided by institution
staff;

* lack of response to enquiries and complaints or undue delay in
response;

¢ increased workloads for caseworkers because of the additional
work in contacting and re-contacting institutions;

¢ refusal to compensate, or to adjust accounts, for losses suffered as
a result of institutional error (including reluctance to refund
overdraw fees where the overdraw results from institutional
error); and

¢ lack of referral to external ADR in cases where a complaint or
dispute is not resolved.

The results of this survey are also consistent with comments made by
the Banking Ombudsman. In the ABIO’s 1998-99 annual report, the
Ombudsman stated that there had been an increase in complaints
about issues relevant to the quality of service provided by banks, and

® Issues covered in the survey question included: willingness to listen, recording of
complaints, taking steps to deal with complaints, responding within reasonable time,
providing fair accessible internal dispute resolution processes, and providing information
to customers about dispute resolution processes.



suggested that this level of complaint may continue to increase unless
steps are taken by banks to more effectively manage their
relationship with their customers. In particular, the Ombudsman
suggested that it would assist consumers if banks:

¢ directed additional resources to their dispute resolution
processes;

* devolved greater responsibility to those responsible for settling
disputes with customers; and

e gave more prominence to the existence of the internal dispute
resolution process, for example, by promoting a toll free
number.®

Further guidance on acceptable procedures for IDR may address some
of these issues. However, gopropridae staff traning is also needed.

Another issue is that the current provisions do not require banks to
make availab le their formal internd disp ute resolution procedure until an
initial decision on a complaint has been made within the bank, and the
consumer does not accept that initial decision. However, there are no
obligations ab out timeliness, fairness or other criteria when acomplaint
isconsidered & this first stage. Thisis inconsistent with the approach
taken in the EFT Code, where the internal process is available when a
complaint is made and is not immediately settled to the satisfaction of
both the cardholder and the institution.»

In practice, we believe tha the formal IDR procedures should be
avalable & early as possible. As currently drafted, however, the Code
appears to introduce an additional, preliminary stage that sets no
deadlines for resolution. This may potentidly delay the resolution of
some complaints. We therefore recommend tha the Code be amended
tomake it clear that the formd IDR procedures are avalable for dl

comp laints when lodged.

Below we have suggested a possib le way of dealing with dispute
resolution in the Code.

 Australian Banking Industry Ombudsman, Annual Report 1998-99, p. 4.

" See clause 11.1, 11.3 EFT Code.



Resolution of complaints and disputes
Internd comp lant handling

A bank will have an internal process for handling complaints with its
customers. This process will:

* Dbe free of charge;
* be consistent with Australian Standard AS4269-95;

e ensure that customers are notified of the name and contact
number of a person who is investigating their complaint;

* specify time frames (of not more than 45 days) within which an
investigation must be completed (unless there are exceptional
circumstances);

[Note: Exceptional circumstances may include delays caused by other
institutions involved in resolving the dispute.]

* provide monthly updates on the progress of investigations that
continue beyond 45 days (except in cases where the bank is
waiting for a response from the Customer and the Customer has
been advised that the bank requires such a response); and

* require the bank to provide written reasons for its decision in
respect of a complaint [subject to any Code provisions on
election for electronic communications].

Theinternd process will be availab le for all com plaints other than those
tha are resolved to the consumer’s satisfaction immediately they are
drawn to the attention of the bank.

Externd disp ute resoluion

A bank will have available to its Customers an external and im partial
process for resolving disp utes. This process will be free of charge and
will b e consistent with the regulatory guidelines for the gpproval of
externd complants resolution schemes.

Publicking and notifying Customers of complaints and disp ue resolution
p rocesses

A bank will prominently publicise the availability and accessibility of
both its internal and external processes for resolving complaints and
disp utes.

Asaminimum, information ab out internd and external processes will be
readily accessible in bank branches, through bank Internet sites, and
through bank telephone bankingservices.




In addition, a bank will provide a Customer with written information

[subject to any provision for electronic communication] about:

() the internal process, at the time that a Customer makes a
complaint that is not immediately resolved to the satisfaction of
both the Customer and the bank; and

(iNthe external process, at the time that a Customer is advised of the
final outcome of the internal process and that outcome does not
wholly satisfy the Customer’s claim.

An ADI-wide dispute scheme?

One question that has arisen in recent times iswhether there should bea
single ADR scheme covering all dep osit-taking institutions. This issue is
discussed in the next section of our submission.

Code approval

Under the proposed FSR Bill, ASIC will continue to have the power to
approve industry codes of practice (section 1041A). However, the draft
Bill does not make it mandaory for an industry participantto be aparty
toacode. Nor will it be mandaory for an industry code to be approved.
We note, however, that the relevant provision is in draft form, and may
change before it is enacted. The followingcomments need to beread in
this light.

Whether or not ASIC approval is sought for the Banking Code will be
a decision that banks and their representatives will need to make.
However, we believe that there will be some benefits associated with
having an approved code. For example:

* if a code sets standards for industry participants to meet their
legal requirements, ASIC approval of those standards may provide
guidance about ASIC’s compliance approach to the relevant legal
obligations.

* the approval process will require ASIC to independently assess
the adequacy of the Code in addressing the identified consumer
and market problems. Therefore, ASIC approval may provide
such a code with a higher degree of credibility with consumers.

Atthistime, we are not able to provide detailed guidance as to how we
will exercise our code approval powers. We are currently preparinga
draft policy pgoer, which will be finalised and released for comment
when the FSR Bill requirements are findised.

However, it is possible to identify some generd areas that are likely to be
important in the code goproval process.

First, we will want to ensure that the industry’s process for developing
(or reviewing) a code has involved adequate consultation with dl



stakeholders, transparent procedures, impartiality, and early
involvement of ASIC.

Secondly, adequate ADR procedures will need to be reflected in the
Code. In fact, under our current approval power, we cannot approve a
Code unless we are satisfied with the procedures for ADR.2 Of course,
membership of an approved ADR scheme will dso be alicence
condition.

Thirdly, we will want to ensure that the code meets appropriate
criteria. This is likely to include issues such as:

e effective standards to address identified consumer and/or market
problems;

e effective procedures for implementation and administration of
the Code;

* meeting relevant standards for codes, such as those contained in
the ‘Guide to Fair Trading Codes of Conduct'.

Some guidance on our likely approach to code approvals canalsobe
found in our policy staement on approving ADR schemes (PS 139).

We reiterate that it will be the decision of banks as to whether they
choose to seek ASIC approvd of the Banking Code. However, in the
event that banks intend to apply for approval, it may be useful for this
reviewto address the issues discussed above.

Privacy

Impact of the Privacy Amendment (Private Sector) Bill

The Code provisions on privacy and confidentiality (clause 12) were
introduced at atime when there was generally no privacy legislation
governing the privae sector. (Credit reporting requirements are the
exception.) However, the Government has now decided to enact privacy
legislation tha will goply to the private sector, including banks.®

Once the Act comes into effect, banks willbe aleto meet their
obligations by developing aself-regulaory code that is approved by the
Privacy Commissioner.

If banks decide to take this approach, there may be benefits in
incorporating the privecy rules within the existing Banking Code (rather
than creating aseparate privacy code). For example, the existing
infrastructure of the Banking Code could be used to supporta privacy
module. Importantly, dispute resolution schemes tell us that they rarely

¥ Section 12FA, ASIC Act 1989.

2 Privacy Act (Private Sector) Amendment Bill.



geta privacy complaint which does not also involve other code issues
and that they find it convenient to ded with the issues as a package.
Additionally, consumers and banks are less likely to be confused or
overloaded with paper if thereis only one primary Banking Code tha
deds with all relevant issues, including privecy.

If privacy is covered in the revised code, consultaions will need to occur
with industry to determine the earliest possible start up date. Ideally, this
would not necessarily have to wait until the legislation was enacted if the
timetable for that legislation takes longer than expected.

A privacy module in the Banking Code could also include some specific
guidelines to explan how the National Principles for the Fair Handling of
Persond Information (“the National Principles”) will goply in the specific
context of banks. Some or dl of the current provisionsin clause 12 might
beabletobe rewritten as guidelines for this purpose. (Although note
our discussion below about the concerns tha caseworkers have &b out
the adequacy of the current provisions.)

An example of how such a privacy module might work in an industry
code can be found in the current draft of the expanded EFT Code of
Conduct. Clause 21 is structured as follows:

(a)Code subscribers must comply with the National Principles
before the private sector privacy legislation comes into effect;

(b)after the legislation comes into effect, Code Subscribers will
comply with the National Principles in the legislation, or in codes
that are approved under that legislation;

(c)a number of guidelines are provided to assist in interpreting the
National Principles and applying them to EFT transactions;

(d)the guidelines are not determinative of the terms of the National
Principles.

Caseworker experiences

Financial services caseworkers have some concerns with the current
privacy provisions and their application by banks. In arecent survey,
50% of caseworkers said that they either had concerns @ out some
practices in the collection and use of customer informaion, or had
concernabout industry practices or conduct generally. Only 17% had
generally positive or favourab le experience. (The remainder of
respondents were not in a position to comment on this issue.)

Particular issues of concern raised by caseworkers included:

¢ disclosure of information about accounts to third parties
(including parents, employers and others) without authority; and

¢ failure to disclosure information to a third party (eg adviser)
despite an authority from the customer.



Uniform Consumer Credit Code

A ‘post-implementation review’ of the Uniform Consumer Credit Code
(UCCC) was conducted in 1997 and 1998. The review recommended
some changes, and these have been implemented through the
Consumer Credit (Queensland) Amendment Act 1998. The amendments
are due to come into effect on 28 October 2000.*

We have not reviewed these changes in detail to assess whether there are
any consistency implications for the Banking Code. However, we note
tha the UCCC will continue to prevail over the Banking Code to the
extent of any inconsistency.

The UCCC isalso now beingreviewed as part of the National
Competition Policy legislative review program. Again, any changes to the
UCCC that result from this review may have implications for the
provisions in the Banking Code.

Oneissue that has already arisen is the inconsistency in goplication
between the Banking Code and the UCCC. The provisions in the UCCC
apply where the credit is provided ‘wholly or predominantly for
persond, domestic or household purposes’. In contrast, the Banking
Code applies to Banking services that are supplied to an individual
‘wholly and exclusively for his or her private or domestic use’. It would
be worth considering in this review whether there is aneed toamend
the Banking Code to bring its coverage in line with the UCCC.

Another issue that we ae avare of relaes to notification requirements.
When it comes into effect, the Consumer Credit (Queensland)
Amendment Act will require credit providersto give 20 days (reduced
from the current 30 days) notice of various changesto the terms and
conditions.® Again, this may be an issue where consistency between the
UCCC and the Banking Code could be considered. (See also our
comments above in relation to consistency between the notification
requirements in the Banking Code and the current draft of the FSR Bill.)

There is also abroader issue & out whether the disclosure and other
requirements in the UCCC make the credit-related provisionsin the
Banking Code redundant.

For the most part, the provisions in the UCCC impose greater
obligations on banks than do the relevant provisions in the Banking
Code. If this is the case, there may be an argument for deleting the credit-
related provisions in the Banking Code. If redundant provisions remain
inthe Code, thereis arisk that institutions may comply with those
provisions, without also realising that the UCCC provisions impose
stricter legal ob ligations.

¥ See http://www.creditcode.gov.au/amendments.htm, downloaded 10/8/00.

% See ss 30, 31, 32, and 33.



We have not examined the detail of the UCCC to assess the extent of any
overlap. We have therefore not formed aview about the need to delete
any or all of the credit-related provisionsin the Banking Code.

Asagenerd rue, however, there may be limited vaue in including
provisions in an industry Code where those provisions are made
redundant by legislative requirements. Before deleting the relevant
Banking Code provisions, however, it will be important to carefully
compare the coverage of the Banking Code and the UCCC to ensure tha
any additional protections offered by the Banking Code because of its
wider goplication are not lost.

This issue is particularly im portant if, as we recommend, the Banking
Code isexpanded to cover small businesses. The UCCC provisions do
not ap ply to small b usinesses, who therefore have limited rights to
information disclosure and dispute resolution for credit maters. Deleting
the creditrelaed provisions in the Banking Code would therefore
immediaely take away one of the important b enefits tha would be
gained by expanding the ap plicability of the Banking Code to small
businesses.

Revised EFT Code

The Discussion Paper notes that the EFT Code of Conduct is currently
being reviewed to expand its application to new banking technologies.
When the revised EFT Code is finalised, section 1.4 of the Code will need
to be updated to take account of the EFT Code’s expanded jurisdiction.



Section 4
Qe “bgpdue 1SS

Rationalisation of codes and ADR schemes

ASIC is presently considering the issue of the structure of finance
sector self-regulatory arrangements. This includes the possibility of
the rationalisation of self-regulatory schemes. We are yet to formulate
final views on the desirability of:

¢ asingle industry code for deposit-taking institutions; and/or

¢ whether there should be a single ADR scheme for deposit-taking
institutions, and perhaps also other credit providers such as
mortgage industry participants.

However, we believe there is astrong case for rationalisation of ADR
schemes in the finance sector.

In our Submissionto the Inquiry on Industry Self-reguation we discussed
theissue of functional and institutional regulation and raionalisation in the
context of the entire financial services sector. Much of it is also relevant
when considering coverage of the deposit-taking institutions. A copy of
our submission to the Self-Regulation Inquiry will be provided with this
submission.

Set out below are some of our present thoughts on the topics. We think
tha the generd issues of convergence, duplication, and gaps and
overlaps of both codes and ADR schemes is one that needs further
detailed discussion between all relevant stakeholders. We would
welcome involvement in this process.

Industry codes

Currently, the codes of preactice for banks, building societies and credit
unions are virtually identical, thus providing a similar level of protection
for all consumers, regardless of which type of institution they transact
with. This has the benefit of consistency and fairness.

If the codes are to remain substantially similar, then there may be
benefits in consolidating them into one code covering dl dep osit-taking
institutions. This ap proach has been taken in the United Kingdom,
where the Banking Code appliesto banks and b uilding societies.

In addition, if codes are to play arole in providing guidance about
legislaive requirements, it would be beneficid to have the same
standards goplicable to all institutions.



However, if the current reviews of the Payments System Codes result in
divergent codes with industries using their codes to give themselves a
marketing advantage then this would be to the advantage of consumers.
To consolidate codes in these circunstances could have the negative
effect of resulting in a lowest common denominaor code.

Rationdisation of industry codes dso has obvious im plications for
administration and funding arrangements.

We reiterate that we have not formed afirm view of this issue. However,
our initial view is tha, as long & all consumers of dep osit-taking and
credit products receive asimilar base level of good practice, we do not
have any significant concerns aout continung to have separate codes
for banks, building societies, and credit unions. However, we would
support further studies in this area.

ADR schemes

The issue of raionalisation is also very relevant to ADR schemes.

As we noted in our submission to the Inquiry on Self-regulation, one
possibility is to move, over time, towards three broad based ADR
schemes, based on:

¢ banking and credit;
¢ life insurance, investments and financial advice; and
¢ general insurance.

If further study showed that this goproach was viable and beneficid for
consumers, it would result in one ADR scheme to cover the banking and
credit activities of banks, building societies, and credit unions.

Another option would be to have two ADR schemes for deposit-taking
institutions - one covering banks, and the other covering dl other non-
bank ADIs and credit providers (including perhgs the mortgage
industry and/or friendly societies).

Asdiscussed in the previous section, the ADR membership
requirements anticipated as part of the FSR reforms will bring this issue
to the fore sooner rather than later. We would be pleased to be involved
in any discussions to progress such matters.

Itis interesting to note that, in the United Kingdom, the process of
rationdisation extends even further than the goproach suggested above.
A Fnancial Ombudsman Scheme will be established, and it will goplyto
all firms that are authorised by the Financial Services Authority (FSA)and
tha conduct regulaed activities, and also to mortgage lending and
unsecured lending by authorised firms, as well as the provision of general
insurance services by abank or building society. The Scheme will dsobe
open to unauthorised firmswho choose to join.



The FSA suggests that the costs of moving to a single unified scheme
will be outweighed by the benefits, including:

* enhanced and consistent complaints handling;

* the existence of a single accessible Ombudsman to deal
independently with any dispute that consumers cannot resolve
with their firm;

* increased satisfaction and corporate reputation;
* improved quality of complaints handling; and
e greater efficiency in operation.®

Cross-functional codes

Another related issue is that of cross-functional industry codes. With
increasing convergence of products and services in the financid services
sector, banks (and other deposit-taking institutions) no longer offer just
savings, transaction and credit products.

In some cases, other products, such as insurance or superannuation, may
be offered by acompany related to a bank (eg within the same group),
and the bank supplies those products as an agent of the issuing
company. In other cases the sale will be handled by a person employed
by the selling entity but physically located within the bank, with the
difference in roles not readily ap parent to the consumer.

The current Code applies to deposits, loans or other banking fecilities. It
does not specifically goply to other financial productstha mightbe
supplied by banks as agents, and the issue of whether the Banking Code
should cover all retail products and services offered by banks is one that
could be considered in this review.

There ae clearly some benefits in maintaining product-specific codes.
They can provide alevel of detail that may be missed if acode is
broadened to cover all products and services offered by an institution
group. In addition, the documentation associated with across-functiona
code would be likely to be long and unwieldy. Finally, a code that
contains obligaions for non-banking products and services (eg
insurance) may result in different standards applying for similar products
tha are sold by different industry segments.

However, it isimportant that banks also meet good practice consumer
protection standards when they are sup plying other financid products to
their customers. It may therefore be worth consideringwhether the
Banking Code could play arole in encouraging or compelling
membership of other relevant industry or function codes (for example,

* Complaints handling arrangements, Financial Services Authority consultation paper 49,
2000..



the EFT Code of Conduct, Generd Insurance Code of Practice” and
others).

Onesolution might be to include in the Banking Code aprovision that
requires members to comply with other relevant codes. For example, it
coud be arequirement in the Banking Code that Code members who
supply general insurance (either as an agent or principal) must also
comply with the General Insurance Code of Practice, to the extent they
carry on activities regulated by that Code.

Of course, such an ap proach would not have the effect of mandating
compliance with the General Insurance Code by the product issuer of a
general insurance product if that product issuer isnotabank,but a
related company. However, it should go some way to requiring
appropriate practices by bank staff.

There may dso be other ways to achieve a similar outcome, whilst dso
recognising tha more than one corporate identity may be involved in
distributing relevant financial products to bank customers. We think that
the general issue of convergence of codes is one that will inevitably
require further detailed discussion b etween all relevant stakeholders.

Monitoring and administration

Code monitoring and administration is an issue of concern for ASIC. We
believe tha appropriate monitoringand administration is akey feaure
of an effective code, and we strongly encourage clarification and
improvement of the existing provisions in the Code.

Models for administration

There are various functions that can be considered when looking at
the question of administration and monitoring. These include:

* educating Code members about the Code;

¢ promoting the Code to consumers, their advisers, and the general
public;

¢ monitoring compliance with the Code provisions, and
administering appropriate sanctions for non-compliance;

e arranging for regular reviews of the Code;

* implementing changes to the Code arising from formal reviews or
otherwise;

* monitoring relevant external developments, including legislative
changes;

 Note that membership of an approved code is currently a license requirement for all
general insurers (s. 113 Insurance Act). However, it is suggested in the Commentary on the
draft provisions that this provision will be repealed (p. 185).



* encouraging expansion of Code membership;
* maintaining a record of Code members;

¢ developing and promulgating guidelines to assist in the
implementation and administration of the Code.

These functions can be locaed in aseparate Code administration b ody,
tha has some measure of independence from the relevant industry
associaion. Alternatively, an administration body could be estab lished
within arelevant ADR scheme.

However, it may also be possible and appropriate to divide the various
administration functions b etween different b odies and organisations,
including perhgos the industry association, the ADR scheme, a separate
administration body, the regulaor, and/or others. Thus, athough it may
be advantageous to allocate all of the various administration functions to
just one body, it is not essential.

Although we do not have a firm view as to how the Code should be
administered, we think that the Code needs to detail how, and by whom,
the various administration functions will be carried out. The existing
provisions will need to be amended if they are to achieve this goal.

We will have responsibility for ap proving codes (altthough it will not be
mandatory for financial sector b usinesses to be party to an approved
code). As discussed earlier, one issue that we will consider in the
approvd process is whether the code provides for effective
implementation and adm inistration.

I mproving the compliance monitoring

If an industry code is not adequately monitored, then consumer and
government confidence in the code is likely to diminish. Adequae
arrangements for monitoring compliance will be a key criteria if we are
asked to approve an industry code.

The Banking Code is currently monitored by ASIC. Banks self-assess
their compliance with the Code against a pre-determined questionnaire,
and we report on the results of that process annually.

We have some concerns that the current monitoring process may not
be completely effective in identifying areas of non-compliance. We also
guestion the utility of some of the information collected now that the
initial code implementaion phrase has passed and systems are in place.
In addition, we recognise the compliance burden on banks involved
with the current monitoring procedures and would like to minimise
these where it will not impact upon levels of confidence in the code.

Wetherefore plan to reviewthe monitoring procedures that we carry
out to assess whether the self-assessment process could be made more
effective. However, we have held off reviewing monitoring procedures
until after the review of this Code to avoid institutions having to ded with
two lots of changes in short succession.



We do not have a firm view on whether the monitoring should continue
tobe conducted by ASIC, or in fact should be conducted or
commissioned by acode administration body or another organisation.

One possibility is to locate the monitoring function within an external
disp ute resolution scheme. However, the monitoring function is quite
different in naure to the existing functions of the schemes.

Regardless of who conducts the monitoring, we consider that it is
important that the Code provides sufficient detail of the monitoring
process, including:

* the name of the body that will conduct the monitoring; and

* appropriate obligations on Code members to provide relevant
information to the monitoring body.

Itis dso veryimportant for any self-assessment process to be
complemented by some form of external monitoring. Although self-
assessment generally provides agood guide to compliance in areas
where compliance is generally high, some form of external monitoring
can bean gopropriae means of validating the results of self-assessment
and increasing the credibility of the codes.

Externad monitoring can also be used to identify any areas of non-
compliance that are not picked up by the internal compliance activities
of the institutions. For example, in our monitoring, we have noted a
discrepancy between the number of complaints received by institutions
and thereported number of instances of non-compliance. (Of course,
we recognise that not dl complaints will be substantiaed.)

Also, some limited external monitoring exercises for the EFT Code
showed that there were some significant discrepancies between the
institutions’ reported level of compliance and the resuts from the
externd monitoring exercise.® Although these results are not directly
relevant to the level of compliance with the Banking Code, they do
demonstrate tha there can be discrepancies b etween a self-assessment
exercise and external monitoring results.

Some external monitoring would be possib le without the consent or
involvement of institutions. For example, compliance with the various
information disclosure provisions could be tested wsing a ‘shadow
shopping’ exercise.

However, for external monitoring to be comprehensive, industry
cooperaion is necessary.

In our view it would not be necessary or appropriate for external
monitoring to involve an annual full-scale review of com p liance with
every provision of the Code and every party to the Code. This would

® See Report by the Treasury and the Australian Competition and Consumer Commission
on the operation of the EFT code of conduct, March 1998, p. 15-23.



impose heavy costs on banks. Those costs would be unwarranted, given
the generally high level of compliance with the Code that currently exists.

Instead, we suggest tha external monitoring could occur less frequently
than annually, and could involve amore limited and targeted exercise,
tha identifies and concentrates on higher risks areas (eg areas where
higher levels of complaint have been received, or issues that are of
greater significance for consumers).

A possible way to reword the Monitoring section of the Code is
proposed below. Note that, in this suggested clause, the phrase
‘Monitoring body’ would need to be replaced with the nane of the body
or organisaion tha is to undertake the monitoring function.

[Monitoring body] is responsible for monitoringcompliance with the
Code.

Each bank will provide [Monitoring body] with an annual report on:
¢ their compliance with the Code; and

* information concerning the number of disputes referred to in
clauses [x - y] of the Code, the categories in which those disputes
fall and the manner in which each dispute is resolved.

The content of the annual report will be developed by [Monitoring
body] in consultation with banks [and ASIC].®

At least once every three years, [Monitoring b ody] will conduct or
commission atargeted external review of comp liance with the Code. The
scope of the reviewwill be agreed upon by [Monitoringbody] and the
Australian Bankers’ Associaion, [in consultation with ASIC].

Each bank will cooperate with the external review, and provide
ressonab le access to documents, informaion, bank staff, systems and
procedures.

[Monitoring body] will provide a consolidated report annually to the
Treasurer of the Commonwealth [and ASIC] onthe operation of the
Code and the results of the internd and, if any, external monitoring.

On request, [Monitoring b ody] will also provide ASIC with information
about compliance by individual banks. [Note tha this clause will not be
needed if ASIC is the monitoring body.]

Sanctions and enforcement

In part, enforcement of the Code provisions occurs through the internal
and externd disp ute resolution processes.

However, this is not acompletely satisfactory arrangement. The internd
and externd disp ute resolution processes generally work best in

® Note that if ASIC is not the monitoring body, it should be consulted on the process.



Publicity

circumstances where a disp ute involves a direct financial loss, and isa
one-off occurrence. They are less effective in cases of Code breaches that
do not involve a direct financial loss, and where there is evidence of
systemic breaches.

An effective code dso needs an encompassing process for dealing with
allegations of Code contraventions, and for imposing appropriate
sanctions.

Other industry codes, such as the General Insurance Code of Practice,
estab lish aregime for investigating allegaions of Code breaches, and for
imposing sanctions in the event tha those allegations are proved. This
regime complements the internal and externa disp ute resolution
procedures for resolving individual disp utes.

This review should consider establishing an independent regime for
investigating alleged contraventions and imposing appropriate
sanctions. The Code should detail:

¢ who can make complaints about non-compliance (this should
include consumers, consumer advocates, regulators and other
government agencies, and dispute resolution schemes);

* the process for making complaints;
* the decision maker(s);
* the decision making process; and

* the available sanctions (a range of effective sanctions should be
available, so that a flexible approach can be taken).

It goes without saying that the process for investigating instances of non-
compliance should be impartial, fair, transparent, and accountable.

The Code should also make provision for publicising the Code. Although
general awareness of the Banking Code anongst consumer advisers is
higher than awareness of other payments systems codes, there is still
room for improvement. For example, a survey of 65 financial services
caseworkers showed that only 21% had areasonable knowledge of the
Banking Code and its provisions.

The lack of awareness of the Code is probably not unexpected, given the
fact that banks are not required to publicise the existence of the Code.

Itis obviously important that bank staff are avare of the Banking Code’s
existence, and can apply the relevant principles and practices in their
day-to-day work. We discuss the issue of staff training later in our
submission.

However, for acodeto be of real value, itis also important that
consumer advocaes and intermediaries assisting consumers have some
understanding of the Code, as it can provide astandard against which the
conduct of banks can be measured.



Itis not &s critical that consumers know of the details of the Banking
Code. In generd, consumers are not interested in knowing the source of
each of the various obligations tha are imposed upon banks. However,
where code membership is are used a amarketing tool, consumer
awareness of the Banking Code will obviously be beneficial to code
members. Awareness of relevant codes can also play arole in increasing
consumer confidence tha code members meet standards that ae above
and beyond those required by law.

This review should therefore consider including provisions in the Code
to ensure that its existence and relevance is publicised by individual
banks, the Australian Bankers Association (ABA), and, if estab lished, any
administration body.

It may also assist consumers and their advisers if asummary of the Code
were developed, perhaps bythe ABA or anh administraion body. Such a
document could be made available in branches, and on web sites.

Process for review and amendment

The Code should also provide more detail on the process for its
review and amendment. It could, for example, specify matters such
as:

¢ who will conduct the review (or how that person(s) will be
chosen);

e what procedures should be adopted;

* who the ‘interested persons’ are whose views should be
considered,;

* how transparency will be achieved;

¢ the manner in which amendments to the Code will be agreed
upon and implemented.

Electronic commerce

Another ‘big picture’ issueto be considered in this review is whether,
and if so, how, the Code needs to be amended to take into account
e-commerce issues and developments.

Many e-commerce issues tha are relevant for bankswill be inthe arena
of electronic funds transfers. These ‘transaction issues’ are dready being
considered in the context of the current review of the EFT Code of
Conduct, and do not need to be discussed further here.

However, there are other eccommerce issues tha are not specific to
funds transfers, and therefore could be addressed in this Code.



Best Practice Model for E-commerce

Some guidance & to the type of issues that could be addressed in this
Code can befound in the recently releassed document - ‘Building
Consumer Sovereignty in Electronic Commerce: A Best Practice Model
for Business’. This ‘Best Practice Model’ sets out best practice for
businesses engaging in electronic commerce activities with consumers. It
is not specific to financid services businesses, however, the general
practices that it promotes are relevant for banks and other deposit-
taking institutions who are intending to offer transaction and other
services usinge-commerce.

The Best Practice Model was developed by the Ministerid Expert Group
on E-commerce, in consultation with relevant stakeholders. It is intended
tha relevant industry associations and their members will adopt the
Model as part of existing codes of practice.

We provided advice on the development of the Best Practice Model and
believe tha it represents good preactice for b usinesses engaging in e-
commerce. We strongly encourage banks to implement the Best
Practice Model. There are anumber of ways in which this could be done.

Oneoption might beto develop aseparae ‘e-commerce code’ for
banks. This coud incorporate the Best Practice Model and goplytoall
retail products and services sup plied by aBankinggroup using e-
commerce. The Banking Code could require membership of the
e-commerce code.

However, this goproach would create yet another code of practice, and
contribute further to the proliferaion of industry codes.

Another approach might be to incorporate specific provisions on
e-commerce into the Banking Code, some of which would be applicable
to all financid products supplied by Code members (including any
products supplied a agents), while others would implement the detaled
Best Practice Model principles as they apply to deposit-taking and credit
products.

A revised code along these lines might therefore look something like
this:

Part A: General issues

e administration/monitoring/review of the Code;

e privacy (generally);

e compliance with other relevant codes;

e training;

* advertising; and

* internal and external complaint handling and dispute resolution.

Part B: E-commerce

¢ identification of the business;




e commercial emails;
e electronic communications;

¢ electronic payments;

e security and authentication;

e accessibility; and

¢ disclosure of applicable law and forum.

Part C: deposit-taking and credit facilities

e disclosures (incorporating current Part A of Banking Code and
sections 29 - 35 of the Best Practice Model); and

e principles of conduct (current Part B of Banking Code and
sections 36 - 38 of the Best Practice Model).

Although this is not aperfect approach, it woud minimise the risk of
duplicaion of codes.

Incorporating the Best Practice Model into the Banking Code would
require some amendment to existing provisions in the Code. For
example, the Best Practice Model spells out more detailed requirements
for internd and external disp ute resolution, privacy, and Code
administration, than are in the current Code. However, as we have dready
discussed, we think tha the relevant provisions in the current Code
should b e substantially revised in any case.

Electronic communications

Many of the disclosure and other requirements in the Banking Code
require informaion to be provided in writing. However, it may often be
more efficient and effective, for both consumers and b usinesses, to
provide some or all of this information electronicaly.

Asnoted ealier, the FSR Bill currently provides that information such as
the PDS can be provided to a consumer in electronic form.”» There is no
requirement tha the consumer must agree to electronic
communications. However, in practice, abusiness would not be aleto
provide a PDS in electronic form to aconsumer who has not provided
the business with an email address >

This issue is dso addressed inthe current Working Group draft of the
expanded EFT Code of Conduct.
Clause 22 provides that:

221 By a specific positive election after receiving an
explanation of the implications of making such an election, a

® Proposed section 985C FSR Bill.

% There may be a possibility that a business could provide an electronic copy to a
consumer by mail (eg by forwarding a disk containing the relevant information). However,
in practice, this seems unlikely to occur, and would generally be more costly than
providing information in printed format.



user ... may agree that a Code subscriber can provide by
electronic communication to the user’s electronic address
nominated by the user any information which this Code
requires the Code subscriber to provide (by writing or other
means). The user may by notice to the Code subscriber vary
the user’s electronic address or terminate the agreement to
receive electronic communication from the Code subscriber
and the Code subscriber must inform the user of those rights.

22.2(a) Subject to paragraphs (b) and (c), making information
available at a Code subscriber’s electronic address (eg a web
site) does not satisfy any requirement of this Code that the
information may be provided to a user.

22.2(b) Where a user has viewed information available at a Code
subscriber’s electronic address (eg a web site), and has been
given the opportunity to retain that information for specific
reference (eg by saving or printing it) and has specifically
acknowledged having seen that information and having been
given that opportunity, the Code subscriber is to be treated as
having provided that information to the user at the time that
the user gave specific acknowledgment.

22.2(c) [relates to obligation to provide receipts.]

Clause 20.1 provides that:

‘electronic communication’ means a message transmitted and
received electronically in a format that:

(a) allows the message information to be presented to the
recipient in a manner and format (eg visual display or sound
recording) that is clear and readily understandable; and

(b) allows the recipient of the message to retain the message
information by subsequent reference (eg by printing the
message information or storing the message information for
later display or printing or listening).?

Similar clauses could be included in the Banking Code.

These clauses, as currently drafted, mean that making information
avalable on awebsite will not satisfy a requirement to send information
by electronic communication.

This approach is consistent with the approach taken by the US Federal
Reserve Board. The Board’s interim rule of 20 March 1998= allows, with
the consumer’s agreement, electronic communications. However,
making availab le information on aweb site does not satisfy the
requirementto send informaion by electronic communicaion.

Z Second draft expanded EFT Code of Conduct and Commentary, January 2000, p. 76.

% Docket No R-1002 (see Appendix).



Section 5

Craune eqaiauss wththeGxe

Before discussing whether there are any changes tha could improve the
specific provisions of the Code, we have set out relevant information and
experience with the operation of the Code to dae. As well as providing
useful background to our more detailed comments, we hope that this
informaion will assist in the review process.

Results of the monitoring exercise

Ashas already been noted, we are responsible for monitoring
compliance with the Code. Qur role is explicitly noted in the Code itself
(see Monitoring section).

We are currently collating responses for the 1999/2000 monitoring
period, and are thus not yet able to identify any trends or significant
compliance problems. However, we reported earlier this year on the
results of the 1998/1999 monitoring round.*

A copy of our report will be provided with this submission and it is also
avalable on our Internet site (www.asic.gov.au).

Overall, banks reported a high level of compliance with the provisions of
the Code. Only 2 institutions reported instances in which the bank’s
internd documentation and procedures failed to comply with the
particuar provisions of the Code. One instance involved aproduct for
which it was not possible to provide advance notification of interest
changes. Asdiscussed later in our submission, this is an issue which may
require Code amendment. The other reported instance of non-
compliance was rectified immediately it was identified.

There were also three banks tha reported an instance of recurrent non-
compliance. These instances were each identified through an internd
compliance audit. In each case, the failure was either rectified, or
procedureswere implemented to ensure future compliance duringthe
reporting period.

The high level of reported compliance with the Code is encouraging and
demonstrates astrong industry commitment to the Code. It is also

# Report on compliance with the Code of Banking Practice, Building Society Code of
Practice, Credit Union Code of Practice and EFT Code of Practice, April 1998 to March
1999 (January 2000).



consistent with the results of earlier monitoring exercises tha were
conducted by the former Australian Payments System Council.

Complaints and disputes

Consumer complants and disputes can provide useful pointers to areas
where improvements in self-regulatory mechanisms (or other regulatory
mechanisms) could be made.

As discussed in our monitoringreport, the ABIO considered 1886
disputes regardingthe Code between 1 April 1998 to 31 March 1999. Of
these disputes, 500 were carried over from the previous reporting
period.

The majority of Code-related disputes referred to the ABIO arose from
complaints that a bank failed to act in accordance with the customer’s
instructions or authority or on undertakings givento the customer. A
significant number of disputes were also referred to the ABIO in relation
to PIN-based EFT transactions and delivery of banking services.

Banks also provided us with information on Code-related disputes
that were resolved internally. For the 1998/99 monitoring period,
banks reported that 8851 disputes were received, and that 7608
disputes were resolved through the banks’ internal processes. The
primary areas raised in the complaints received by the banks were:

e disclosure of fees and charges (20% of complaints received);
* banking service delivery - EFT (PIN-based) transactions (13%);

e other banking service delivery (eg loss of documents, failure to
reply to correspondence, fraudulent transactions, or bank error
leading to dishonour of transactions) (13%);

* imposition of proper interest rate, fee or charge (10%);

¢ disclosure of terms and conditions (6%);

* account combination (6%);

* account debiting/crediting (6%);

¢ disclosure of general information (4%);

* banking service delivery - statements (4%); and

¢ banking service delivery - instructions (3%).

There is asignificant difference between the primary areas of dispute in

matters considered internally by banks and the primary areas of disp ute
in matters that were considered by the ABIO. In part, this may indicate

tha some matters (eg complaints about EFT transactions) may be more
difficut to assess and resolve through the bank’s internal processes.

Complaints about banks are also made to regulatory agencies such as
ASIC and, prior to July 1998, the Australian Competition and Consumer



Commission (ACCC). In general, however, the number of complaints
made to regulatory agencies will be very low, particularly when there is
an appropriate external disp ute resolution body or process in existence.

Since we took on our new role, the complaints we have received
about banks raised concerns about issues such as:

* misrepresentations about rights or exclusions;

* unsatisfactory responses to query/complaint;

¢ failure to comply with prescribed operations standards;

* unconscionable conduct;

* harassment, coercion, undue duress or unfair tactics;

¢ poor handling of complaints; and

* incorrect/excessive charges.

Complaints about banks that were received by the ACCC between
1 January 1996 and 31 December 1998 included allegations of:

¢ misleading or deceptive advertising;

¢ general misleading or deceptive conduct;

¢ misleading or deceptive behaviour in pre-contractual situations;
¢ undue harassment and coercion; and

* unconscionable conduct.

Also relevant is information we receive through our Infoline service.
Many of these complaints are identified as suitab le for resolution by
internd or externa dispute resolution processes, and appropriate

referrds are made. Our complaints teams do therefore not assess the
complaints.

Information from our Infoline staff suggests that the main issues
raised by Infoline callers (in relation to deposit-taking institutions
generally) are:

* lack of consumer understanding, or lack of disclosure, about key
terms and conditions - including interest rates, repayment terms,
and interest free periods;

¢ lack of consumer understanding of the differences between
different accounts and different cards;

¢ failure of consumers to read their terms and conditions, and/or
inability to understand those documents they do read;

¢ additionally, consumers tend to be embarrassed and reluctant to
admit that they do not understand;

* in customer loyalty programs that involve deposit-taking
institutions, consumers often do not know which of the partners
is responsible if things go wrong;

e overcommitment is often an issue; and
e staff training and poor customer service.



Wereiterate that the number of complaints made to the regulatory
agencies is very small, particuarly when compaed to the complaints
made to the institutions themselves or to the ABIO. Firm conclusions
about issues of concern cannot be drawn solely on the basis of these
complaints. In addition, not all of these com plaints would raise issues that
would be appropriate for inclusion in the Code. Many are adequately
covered by legislation.

However, the fact that there are complants made to the regulators
and/or the ABIO about issues such as service delivery, disclosure and
misrepresentation, and undue harassment, is relevant in considering
whether the existing Code provisions are working effectively and/or
whether there are gapsin the provisions.

Survey of caseworkers

In order to assist it in preparing this submission, ASIC’s Consumer
Advisory Panel commissioned research into the experience of financial
services caseworkers with the various payment systems codes, including
the Banking Code. We have dready referred to some of the results of the
survey in the earlier part of our submission.

Sixty-seven caseworkers and organisations were surveyed. They were
asked to complete adetailed survey representing their experiences with
the codes, although not all respondents answered every question.
Caseworkers also paticipated in workshopsto discuss the issues rased
inthe survey more generally and they provided numerous case studies to
illustrate their concerns.

A copy of the report will be provided with this submission, and
significant results from the survey and workshops are detailed
throughout our sub mission. However, it is worth highlighting some of
the general findings here.

Awareness and wse of the Banking Code and its provisions by
caseworkers was relatively high, particularly in comparison with the
other payment systems codes. average. Overall, 70% of survey
respondents had some awareness of the Code and its provisions, and
21% had a reasonab le knowledge of the Code. Only 5respondents (7%)
had no awareness of the Code at all.

A smaller number of caseworkersreferred to the Code in connection
with their casework. Almost two-thirds (64%) of respondents
occasionally referred to the Code in their work, although only 2
respondents (3%) regularly referred to the Code.

Of course, the Banking Code will not always be relevant in casework,
particuarly in circumstances where the more detailed provisions of the
UCCC apply.



However, there is stillroom for increasing caseworkers' awareness and
use of the Banking Code.

Other issues that raised concerns for caseworkers in this research
included:

* lack of availability of terms and conditions documents;

e failure to provide consumer-friendly documentation;

¢ unfair exercise of the right to combine accounts;

* disclosure of personal information to third parties;

¢ failure to assess future capacity to repay when inviting applications
for higher credit card limits;

* inability to cancel secondary cards;
* inadequate internal complaint resolution procedures; and
e direct debits and institutional errors.

Survey of internet sites

We recently conducted two surveys of the Internet sites of dep osit-
taking institutions. The first, and most detailed, took place in November
1999. In addition, a snapshot of the state of disclosure on these sites was
taken between February and March 2000. The surveys only looked at
those sites offering Internet banking services. They did not look & the
larger number of sites provided by dep osit-taking institutions that are
promotional only.

In the surveys, we examined the level of consumer information that was
avalable.

Our assessment of the disclosure of informaion was based on the
informaion tha was obviouwsly available. A summary of the main results
for the deposit-taking products offered by banks follows.



Banks 1999 Banks 2000
Obwvious listing of account keeping and 69% 100%
transaction fees and charges, including
those for Internet bankng
Obvious listing of terms and conditions 90% 100%
for Internet banking
Obvious reference to relevant code of 21% 42%
practice
Obwvious reference to an internal dispute 14% 33%
facility
Obvious reference to ombudsman or 0% 8%
arbitrator
Obvious reference to a privacy policy 14% 17%
Assurances of security of online 62% 82%
transactions is published
Obvious advice on howto enhance the 21% 58%
security of online transactions

We appreciae that Internet sites are rapidly beingamended and
developed, and that the survey results demonstrate only a snapshot at
particuar points in time. While noting tha there remansroom for
improvement on website disclosure it is pleasing to observe the high
levels of disclosure for at least some important types of information.

Consumer issues survey

Also relevant to this review is the views of consumers themselves.
Although we have not specifically surveyed consumers on their views of
the payments systems codes, our Consumer Advisory Panel has recently
conducted some research to identify the issues that are important to
consumers and their advisers.

The Consumer Issues Survey involved in depth interviews with asmall
number of consumer advocate and financial supplier organisaions, a
number of focus groups of individua consumers, and a written survey
distributed to financid counsellors and other informed agencies.

Some relevant themes coming from this research included:

* the need for a greater focus on the needs of low and fixed income
consumers;

* the need for improvements in financial institution’s internal
dispute resolution processes;

* the need for improved consumer understanding of fees and
charges for financial products; and contemporaneous provision of
transaction costs;

* banking at the fringe, and the need for basic banking products;



* internet banking issues, especially surrounding disclosure of fees
and charges.

While not conclusive or specific to codes, the results of the survey do
support aviewthat some of the areas covered by the Code couldbe
improved.

Other research

Other reseach and reports in the past have also identified similar issues
as potentidly capable of beingaddressed through the payments systems
codes.

For example, in 1995, the former Prices Surveillance Auhority reported
onits Inquiry into fees and charges imp osed on retail accounts by b anks
and other financid institutions and by retailers on EFTPOS transactions.
Informaion disclosure was one of the issues examined in the Inquiry.

Some years earlier, the issue of third party guarantees was examined by
the Martin Committee, and its 1991 report A pocket ful of change made
anumber of relevant recommendations.

Itis important to note, however, that neither the Banking Code nor the
UCCC were implemented a the time of thesereports.

Summary of consumer experiences

The information on consumer experiences with the Banking Code is
not conclusive. However, it does support suggestions that, among
others, the Code provisions on:

e complaint handling and dispute resolution;

¢ information disclosure and product explanation;
e credit assessment;

* account combination; and

¢ third party guarantees;

coud be improved.
Similarly, the information suggests that it may be appropriate to

consider whether the Code could also address issues such as:

¢ e-commerce and electronic banking (particularly disclosure
issues);

¢ debt recovery practices; and
e direct debits.



Section 6

Qe dagstotheedding GeprodSas

This section of our submissions provides further suggestions for changes
tha could be made to improve the existing provisions in the Code.

Code objectives and principles

The current Code objectives and principles are relaively limited in
scope.

In reviewing the Code, and its role in the new regulatory framework,

we think that it will also be important to review and update the

objectives and principles. For example, the objectives and/or

principles:

¢ could be reviewed and updated in light of the role eventually
determined for the Code in the new regulatory environment;

* should refer to an overriding principle of ‘fairness in all the
circumstances’; and

e could clarify that promoting information disclosure is not an
objective in itself, but that it is intended to promote better and
more informed decision making by bank customers.

Coverage for small businesses

The benefits of the Code are currently only applicable to bank
customers acting in their personal, and non-business cgpacity. The Code
istherefore not applicable to transactions and products offered to
businesses, including small b usiness.

However, inrecent years, there has been arecognition that smal

b usinesses are often in a disadvantaged b argaining p osition when it
comes to dealing with large organisations, particularly large financial
organisations. In some cases, this has resulted in traditional consumer
protection provisions being extended to protect smal businesses. For
example, an unconscionadle conduct prowvision for small b usiness has
been incorporated into the Trade Practices Act, and the proposed
definition of ‘retail client’ in the FSR Bill will include small b usinesses.

We note tha similar extensions have occurred in the banking sector. In
particular, smdl businesses can now access the Banking Ombudsman



scheme, and the ABA hasreleased aset of principles for working with
smal business (“the small business principles”. These principles cover
similar ground to many of the provisions in the Banking Code, dthough
they are less specific.

In our recent submission to the review of the Credit Union Code of
Practice, we suggested that the Credit Union Code be extended to cover
smal businesses, and that the definition of small b usiness should be the
same as that used in the FSR Bill. In the absence of the small business
principles, we would suggest asimilar approach to the coverage of small
businesses in the Banking Code.

However, it could be argued that the existence of the small business
principles reduces the need to extend the application of the Banking
Code. While we are pleased to see banks take a proactive approach
to their relationships with small businesses, we do have some
concerns that:

¢ adoption of the small business principles is voluntary, and in fact
banks can choose to adopt the principles in whole or in part;

* there is no obligation on banks to advise of their adoption of the
principles; and

* there is no process for reviewing compliance with the principles
by the banks who choose to adopt them.

In principle, we do not object to the suggestion that there may need to
be different ‘consumer protection’ standards for small b usinesses than
there are for traditional consumers. However, we consider that there isa
need for improved transparency and com pliance monitoring in respect
of the principles.

Oneoption might be to codify the small business principlesin the
Banking Code itself. The Code could then contain distinct sections
applying to consumers and to small b usinesses, and the monitoring and
administration provisions in the Code could apply to both sections.

Another approach might in fact be to expand the applicaion of the
Code to smadl businesses. This is the go proach we have suggested in
relation to the Credit Union Code of Practice.

We also note that the small business principles are due to be reviewed
during this year, and we would like to participate in this review.

One other issue tha isrelevant here is that of access to statements when a
customer isin default under aloan agreement. This is an issue tha is
currently beingexamined by the Parliamentary Joint Stautory
Committee on Corporations and Securities,® and it may be appropriate

% See Committee’s media release, 21/6/00, on
http://www.aph.gov.au/senate/committee/corp_sec_ctte/media_farmers.htm, downloaded
17/8/00.



toincorporate any recommendations from the Committee into the
Banking Code or smal business principles.

Terms and conditions and other disclosure

The caseworker survey discussed earlier raises some important issues in
relation to the disclosure ob ligations.

In general, the caseworkers surveyed did not rae the practices relating to
disclosure of terms and conditions highly.* More than three-quarters of
therespondents (78%) were either concerned about some practices in
this area, or concerned ab out industry sector practices or conduct
generally on this issue. Only 17% of respondents had generadly positive or
favourable experience of Banking Code here, and the remainder did not
comment.

The workshops and discussions of caseworkers identified some specific
issues of concern.

First, it gopeas that the terms and conditions for products (including
credit products) are not always readily avalable a branches. This s
despite the obligation contained in clause 7.1 of the Code. Caseworkers
also report that financial institutions may not supp ly sample copies of
loan and mortgage documents when requested.

Ifthe Codeisto be truly effective in promoting informed decision
making by consumers, including those who are not (yet) customers,
general and specific information about products and services must be
more readily available.

Current problems in this respect should be somewhat overcome when
PDSs are introduced as a result of the FSR Bill.

However, we note that consumer groups would also like to see the
Code include provisions that require banks to:

* make readily available, to both current and prospective
customers, copies of terms and conditions, sample contracts, fees
and charges schedules, and general descriptive information; and

e draw consumer attention to the availability of disclosure
information through appropriate means (eg displays or notices in
branches, prominent links on web sites, etc).

Another issue that was raised by caseworkers was that of the complexity
of much documentation.

% The issues covered by the question in the survey included timing and form of disclosure,
availability, prominence given to key terms, clarity and plain English usage, availability in
community languages, and whether distinguishable from advertising material.



Many consumers have low literacy levels. For those consumers, the
terms and conditions b ooklets and other documentation are difficult to
understand. Again, this can inhibit the ability of these consumersto
make informed decisions and to understand their rights and ob ligations.

The Code requires that terms and conditions documents be ‘clearly
expressed’ (clause 2.1(iv)). However, there is no encouragement for
banks to ensure that the needs of consumers with low literacy levels ae
met. We woud strongly support efforts by this review or by banks
generally to consider ways to encourage better disclosure
documentation, either through the Code or through other mechanisms.

Disclosure of fees and charges

The question of whether the current fee disclosure regime is adequate will
be considered in the current Inquiry into fees on electronic and

telep hone banking that has been established by the Parliamentary Joint
Committee on Corporations and Securities. We have provided a
submission to that Inquiry.

We are also charing aTransaction Fee Disclosure Working Group. The
aim of this group is to:

‘provide consumers with the opportunity to better understand the transaction
fee structures applying to their accounts so that they can make informed
choices.

Our initial views on whether, and how, the current fee disclosure
provisions in the payments systems codes are detailed in our submission
to the Parliamentary Committee Inquiry. A copy of our sub mission will
be provided once the Parliamentary Committee gives the appropriate
permission.

In our submission, we look at the need for effective disclosure, the
adequacy of current disclosure regulation and practices, and some
possible ways of improving disclosure practices.

We also discuss the results of some research commissioned from Chant
Link by our Consumer Advisory Panel. This examined consumers’
understanding of account and transaction fees and what, if any, changes
they would like to see in the way in which fees are disclosed. A copy of
theresearch report will be provided with this sub mission.

Finally, we make some suggestions for change.

Itis dso worth noting the views of caseworkers about current disclosure
practices regarding fees and charges. In the survey referred to earlier in
this suomission, caseworkers were asked to rate the conduct of banks in
relation to disclosure of fees and charges, interest raes, and other costs
applying to products and services. This included timing of disclosure,



form of disclosure, notification of fee increases, whether any hidden fees
including discourse of ap plication fees, mortgage discharge fees, early
terminaion payments, etc.

More than two-thirds of respondents (70%) to the caseworker survey
said that they were concerned about some practices in this area or were
concerned aout industry practices/conduct generally in this area. Only
20% of respondents had generally positive or favourab le experience of
fees and charges disclosure practices.

Recommended changes to the Code

In our assessment, the most important short term reform woud be to
achieve improved disclosure on statements. This view is supported by
the Chant Link research. Statements could include asummary of the
costs of transactions undertaken during the staement period broken
down by the number of transactions charged for and not charged for
and, where thisisrelevant to the cost, the type of the transaction. They
coud dso include information abou the key variables influencing the fee
charging regime. Under present fee charging regimes this would mean
informaion about, for example, the number of free transactions per
period and theimpact of any minimum monthly baance, should be
included.

The Banking Code could be one mechanism for encouraging improved
disclosure along these lines.

Another suggestion for reform in this first stage could be to require
institutions to provide access to non-transaction specific information
about the feesregime goplyingto aparticuar account type through
Internet and telephone banking.

Longer term changes

Inthe longer term, we are of the viewthat the most important
improvements relate to disclosure a the time of the transaction. While
the precise formulaion of goals in this area will depend abit on the fee
charging regimes of the future and on additiond research aout what
consumers want, our initial view is tha there should be optional access to
information about the cost of atransaction and the im pact of the
transaction on the cost of future transactions prior to the transaction
taking place through most, but not all, technologies. However, we do not
see these longer term goals being dealt with in the Code at this time.

Reforms of these types would help ensure that consumers better
understand the fee regimes applying to their products and aein a
position to make informed choices which help them reduce the cost of
their banking.



Notifying changes to fees and charges

Asnoted at the beginning of the suomission, the FSR Bill should result in
important improvements here. Other suggestions for changes to the
Code are detailed below.

Clarification of clauses 9.1 and 9.3

It is not clear from clauses 9.1 and 9.3 whether an increase in the
minimum balance for avoiding account keeping fees is considered to
be an introduction of a fee or charge (and thus 30 days notice is
required before the change comes into effect). Clarification that such
an increase does equate with the introduction of a fee or charge
would assist. We note that the Banking Ombudsman’s view that:

“On balance, our viewis that good banking practice requires that written
notice shoud be given to all affected customers 30 days before the change
comes into effect of the change in the minimum balance to which an account
keeping fee applies.””

Notification of changes to the fees for stand alone transactions
or services

In the case of stand alone transactions, that do not form part of the
standard features of an account, it will not always be possible to know
who the affected customers will be. Some examples of stand alone
transactions might include the issue of a bank cheque or ataxinformation
notice (detailing interest received/paid for tax purposes).

There may therefore be merit in amending clause 9.1 so that the advance
notification requirement does not goply where it is not possible to
identify the affected customers and the feeis for a stand alone
transaction. Disclosure of changes to fees for stand alone transactions can
continue to be provided indirectly to customers under clause 9.3, and
fees for stand alone transactions should continue to be disclosed under
clause 4.1.

Notification of changes to interest rates for money-market
products

The Code curently provides (in clause 9.3), that changes in interest rates
must be notified to customers no laer they the day tha the changes take
effect. It has been suggested to us tha such notification willnotbe
possible for some products where the interest rate is linked to an
externd figure. One obvious example here is products where the interest
rate is linked to money market rates.

7 Australian Banking Industry Ombudsman, Bulletin No 23, December 1999.



It may therefore be appropriate to amend clause 9.3to ensure that it
reflects current market practices.

Clarifying that terms and conditions can be unilaterally changed

Concerns were raised in the Caseworker survey that consumers did not
fully gopreciate that the terms and conditions of financial institution
products can be unilaterally changed, provided the requisite notice is
given. They can be dismayed to find tha asignificant inducement to
purchase (eg low or no account-keeping or administration fees)canbe
unilaterally varied. This was particularly thought to be of concern where
the no or low fee feature is heavily promoted, and where the costs of
early termination are high.

In that survey, caseworkers suggested that the payments systems codes
should require that all advertising and point of sde promotion of fee free
accounts should include specific reference, of equa prominence, to the
institution’s contractual right to introduce account keeping and
administration fees in the future.

Third party guarantors

Clause 17 of the Code of Practice deals with third party guarantors. It
provides information and disclosure requirements that are additiond to
those provided by normd contractud principles.

More detailed provisions inthe UCCC also protect third party
guarantors. However, there are some circumstances where the Banking
Code provisions apply, but the UCCC provisions do not. For example,
the Banking Code provisions will app ly where aguarantee is provided to
secure credit provided to acorporaion (unless one of the exemptions in
clause 17.1 applies). In contrast, the UCCC provisions do not gpply
where the debtor isacorporation.

There is anecdotal evidence tha consumers are continuing to provide
guarantees for family members, relaions and friends, in circumstances
where they do not fully appreciate the potentid consequences. The
consequences of this lack of appreciation can often be devastating, both
financially and otherwise.

Additionally, the results from our caseworker survey showed tha almost
three-quarters (73%) of respondents were concerned about some

practices in this area, or abou generd bank practices on this issue.® Only
six caseworkers (9%) had generdly positive or favourable experiences of

% The survey question asked about caseworkers’ experiences in relation to the processes
for ensuring prospective guarantors are properly informed and act freely, and the
provision of information to guarantors post-contract (including when the borrower
defaults).



bank practices in relation to guarantees. (Eleven respondents (17%)
expressed no views on thisisswe.)

Itis therefore worth exploringwhether there are further steps banks
could take to improve consumer understanding, either through the Code
or through other mechanisms. We have provided some possible
suggestions in this regard, but we note tha we have not yet fuly explored
them, and we have not yet formed any views on their suitability or
practicality.

Facilitating appreciation of the risk involved

Consumers do not always ap preciate that financial institutions usualy
require additional security (such as aguarantee) because they have
concerns that the borrower willnot be ableto meet their loan
obligations. The fact that a guarantee is sought is, by itself, an indication
tha the creditor thinks that thereis arisk that they will need to cdl on
the guarantee.

Banks (and other financial institutions) could do more to ensure that
consumers gopreciate the reasons why aguarantee is sought. One
suggestion might beto amend clause 174 to require banks to provide the
prospective guarantor with a summary of the resson why a guarantee is
sought and why the bank thinks that the principal debtor isacredit

risk.® This information could be included with the warning required by
clause 17.4(i).

We recognise that it will not dways be appropriate for banks to share
their full reasons for seeking a guarantee. However, asimple statement of
ressons may be effective in bringing home the risk to the prospective
guarantor.

The 199 report by the Expert Group on Family Financial Vulnerability
recommended tha prospective guarantors be provided with
informaion about the transaction, information provided by the
borrower to the financier, and relevant Credit Reference Association of
Australia reports.* Again, this type of information may help to provide
the guarantor with a better appreciation of therisk involved. The Expert
Group, however, did not recommend that financiers be required to
provide the prospective guarantor with their internal opinions®

® See also discussion in Guaranteeing someone else’s debts, NSW Law Reform
Commission, Issues Paper 17, April 2000, p. 79 - 80.

¥ Good relations, high risks, Report of the Expert Group on Family Financial Vulnerability,
February 1996, p. 42 - 43.

% Expert Group on Family Financial Vulnerability, ibid. p. 43.



A checklist for prospective guarantors

Consumers also need to be more questioning when they are asked to
provide a guarantee. In its September 1999 report on relationship
debt,® the Australian Banking Industry Ombudsman suggested that
prospective guarantors should be encouraged to ask questions of the
lender such as:

¢ Why is the guarantee required?
¢ What will happen if I do not provide a guarantee?
¢ Can the guarantee be limited as to amount?

¢ Can the guarantee be limited so that it lapses if there is a significant
change in my circumstances or if the marriage ends [where the
prospective guarantor is the debtor’s spouse].

The Ombudsman also suggested that prospective guarantors should
be encouraged to ask themselves questions such as:

e Could I pay back the debt with my existing resources? Without
selling the house? Now? In five years time? In fifteen years time?

* s it possible that I will want or need to sell my house in the
future?

The Code could include arequirement for banksto provide general
descriptive materiad about guarantees to prospective guarantors. This
materid could include a checklist, based on the questions outlined ab ove,
and informaion ab out aguarantor’s rights under clause 17.6 of the
Banking Code to information ab out the principal loan. The material
coud be provided during (or immediately prior to) a meeting b etween
the prospective guarantor and the bank.

However, it would be important to ensure that such material does not
duplicae existing education maerial and contrib ute to problems of
information overload. It would also be important to consider how
materid of this nature could be developed or adapted to meet the needs
of consumers with low literacy, or from non-English speaking
backgrounds.

Explanations to guarantors

Banks do have an obligation to ensure the prospective guarantors
understand what they are being asked to sign. In particular, banks
should ensure that prospective guarantors understand:

¢ their likely exposure to risk;
e the structure of the transaction;

* the extent of the guarantor’s liability if the guarantee is called
upon; and

€ Australian Banking Industry Ombudsman, Bulletin no 22, September 1999.



¢ the fact that signing the guarantee is optional, and that they can ask
that a second guarantor share the risk.

In general, we think that the explanation to aprospective guarantor
should not be given inthe presence of the debtor.®

In many cases, the prospective guarantor’s decision can be influenced or
affected by the debtor (even if tha influence is not ‘'undue’ within the
meaning of the law). Ensuring that the debtor is not present duringthe
explanaion of a guarantee can minimise the direct effect of such
influence. It can dso prevent the debtor from interrupting, and
tempering or negating the information provided by the bank. Finally, it
can provide a neutral space for the prospective guarantor to seek
explanaions or further informaion from the lender.

The Code could introduce arequirement that banks take all reasonable
steps to advise a potential guarantor directly abou the guarantee. The
Expert Group on Family Financid V unerability in fact recommended
tha such arequirement beintroduced in legislation, so asto apply to all
financiers* A copy of the Group’s draft provisionis a& Attachment A.

This review coud dso consider whether a requirement that third party
guarantees not be explaned or signed in the presence of the debtor
would assist.

Such arequirement would not always b e effective in reducing the effects
of influence from the debtor. Influence and feelings of responsibility will
often be present, even if aseparate interviewis provided. However,
providing for aseparate interview may assist many guarantors.

Providing protection to guarantors of small business loans

The UCCC does not goplyto loans that are provided to corporations or
are provided for predominantly b usiness purposes. However, situations
involving guarantees for b usiness loans (including small b usiness loans)
are common and have the capacity to cause personal, as well as b usiness
losses. It may therefore be useful to consider the extent to which the
Banking Code should provide appropriate protection for those
guaranteeing small b usiness loans.

The guarantee provisions in the Banking Code do not appear to be
limited to loans provided for personal, domestic or howsehold
purposes. Nor is it limited to loans that ae provided to individuds. As a
result, many personal guarantees provided by individuals to smal
businesses appear to be subject to the provisions in clause 17. Some
minor anendments to clause 17.1 may make this intention clearer.

¥ See also NSW Law Reform Commission, ibid. p. 76 - 77.

¥ Expert Group on Family Financial Vulnerability, ibid. p. 45.



However, one common situation that will not be covered by the Banking
Code isthesituation where a personal guarantee isprovided by:

¢ a family member who is also a director or secretary of the family
company or other small business to whom a loan is made; or

* a family member who is also a beneficiary of a discretionary family
trust for which a loan is made.*

Onereason for including these exemptions is that such family members
would expect to receive actual benefits from the loan that is provided to
the business or trust.

However, there may be occasions where the director, secreta'y or
beneficiary may in practice, have little access to information abou the
nature and extent of the risk involved, or abou the loan and repayment
history. The person may effectively be a‘non-participating director’,
and thus, in practice, may be in asimilar positionto athird party who is
asked to provide aguarantee.

Further consideration might need to be given to the position of ‘non-
participating directors’, secretaries, and beneficiaries who provide
guarantees. This review might consider, for exanple, whether such
guarantors should be provided with information ab out the guarantee and
credit contract in the same way tha other third party guarantors do. A
provision which requires that enforcement action be taken against the
debtor before calling on the guarantee (see below) may also be relevant
for ‘non-participating directors’.

Improved credit assessment of prospective guarantors

We understand that it is not uncommon for credit assessment of
prospective guarantorsto be based solely, or primarily, on whether the
guarantor has an asset that can be sold to meet the debt. The
consequence of this approach is tha those who have a significant asset
(egthe family home), but are on low incomes, can be considered as
suitab le guarantors. This is despite the fact that such people would be
unlikely to meet the criteria for granting a substantid loan.

Consideration could be given to whether there is aneed to place
restrictions on the extent to which banks can accept, as guarantors,
persons who have limited income and only the fanily home as a major
asset. We recognise, however, that there are arguments against taking this
approach.

Enfor cement

Under the UCCC, credit providers must normaly make effortsto
enforce judgment against the principal debtor before cdling on the
guarantee. No such protection is provided in the Banking Code.

®¥ NSW Law Reform Commission, ibid. p. 68.



Given that there are some circumstances where the UCCC will not ap ply,
and the Banking Code will, it may be worth consideringan anendment
tothe Codeto prevent abank calling on aguarantee before it has taken
reasonable steps to enforce the debt against the debtor.

Credit Assessment

Clause 15 of the Banking Code deals with processes for credit
assessment. In part, this provision has been superseded by the
provisions of the UCCC. However, as noted aove, it may still be
relevant and applicable in circumstances where the UCCC does not
apply (eg for small business loans).

In the caseworker survey, 80%of the respondents said that they were
concerned about the credit assessment practices of banks. Particular
issues of concern included:

¢ failure to assess a consumer’s future ability to repay before
inviting them to apply for a higher limit on their credit card; and

¢ the use of pre-approved limit increases for credit cards.

This issue could perhaps be partly addressed by amending clause 15.1 to
clarify tha the clause ap plies in circumstances where an increasein a
credit limit is sought or offered. However, it may be an issue that ismore
appropriately addressed inthe UCCC.

Account combination

Another issue that is of significant concern to caseworkers is dep osit-
taking institutions’ use of their rights to combine accounts. There was
also widespread concern at the apparent lack of understanding of the
requirements of the Code of Operation for Socid Security Direct Credit
Payments on the part of staff & branch level - both as regards combining
accounts and more generally.

Caseworkers note that the impact of account combination practices can
be sudden and severe, and it can often leave consumers without sufficient
funds for living expenses. Used as a means of debt recovery, account
combinaion can also be unfair to other creditors, who have to resort to
more traditiond (and transparent) mechanisms to recover debts.

Under the Code, banks must comply with the Code of Operation for
Socid Security Direct Credit Payments (clause 10.2). They must dso
provide written notification to customers after exercising theright to
combine accounts.



However, it may be worth considering whether it is appropriate to
further limit the right to combine accounts. Suggestions we are aware
of, but haven’'t formed a view on, include:

¢ specifying that the right to combine accounts can only be
exercised in respect of account balances above an agreed
minimum amount. This could extend protection to consumers
who are on low incomes, but are not receiving social security
benefits; and

¢ limiting the extent to which funds can be combined or frozen to
meet future liabilities or payments, which have not yet fallen due.
Again, there are concerns that this practice can have severe and
unfair consequences on consumers.

Staff training

Appropriate traning is obviously akey issue for bank staff who deal
directly with consumers. For example, staff need to be aware of the
existence of the Code, and the particular provisions that are relevant to
their duties.

Staff dso need to understand the complaint handling processes, as it is
well understood that falure to provide consumers with clear information
about com plaint handling will discourage them from making complaints.
Asnoted ealier inthis submission, caseworkers surveyed raised
concerns that some bank staff are not receptive to complaints and do
not fully understand the complaints process.

We also note arecent survey conducted by the Australian Consumers
Associaion on the performance of bank telephone information
services.® The results give some concern about the effectiveness of staff
training and/or the provision of up-to-date and accurate information to
call centre staff.

Itis the responsibility of individual banks to ensure that their staff are
given gopropridae training on the code requirements. However, it would
not be generally be appropriate for the Code to specify in detal the type
of training tha should be provided.

We would support retaininga provision on training in the Code,
however, we would like to see the current provision strengthened in
applicaion. One alternative for the current provision is outlined b elow.

% ‘Hanging on the telephone’, Australian Consumers’ Association, Choice Jan/Feb 2000,
pp. 14-18.



A bank shall ensure that staff receive adequate training and instruction
so that they can competently carry out their functions relating to this
Code. The obligation to provide training and instruction shall be
ongoing and shall include training and instruction in the areas of:

* the requirements of this Code;

e consumer protection principles;

* legal obligations;

e complaint and dispute handling procedures; and
e product knowledge;

asmaybe gpropriae in relation to the function, authority and
responsibility of the staff member.




Section 7

Soesiasfa nvaess fa Gk meae

Direct debits

One issue that was frequently raised in consultations on the
caseworker survey is that of direct debits. Issues identified included:

¢ the prevalence of Institutional error and failure to automatically
refund overdraw fees following errors;

¢ undue delay in re-crediting funds which had been erroneously
deducted;

e consumer (and adviser) confusion about the procedure for
cancelling direct debits - in particular, a lack of understanding
about the need to cancel the authority in writing with the
merchant; and

¢ inefficiency of the procedure for stopping unauthorised billing by
merchants after the consumer has cancelled the merchant’s
mandate.

Oneimprovement coud be made by including in the Code an ob ligation
for banks to atomaticdly re-credit transaction or account keeping fees
tha are incurred when institutiond error is involved. This could be
addressed in the complaint handling provisions of the Code.

We also note that the Reserve Bank of Australiahas developed acharter
for direct debit customers. This is designed to govern the relaionship
between the biller and the customer.

Joint accounts and joint finances

Guarantees are not the only area where personal relationships can afect
consumers’ understanding and appreciation of financial risks.

The caseworker survey dso raised concerns that consumers do not
always appreciae the implications of ‘joint and severd liability’, or of
allowing apartner or family member to have a subsidiary card on acredit
card account.



Problems often arise when relationships break down. For exanple, one
party can continue to use asubsidiary card even though the primary
cardholder has requested that the card be cancelled.

Caseworkers surveyed provided views on their experiences of the
conduct of banks inrelation to joint deposit accounts, joint loan
accounts, and subsidiary cardholders (including provision of information
about rights and responsibilities, handling of issues in the event of a
relationship breakdown, and the process for cancelling subsidiary or
additional cards.

Almost 70% of respondents stated either tha they were concerned
about some practices in this area, or were concerned about industry
practices or conduct generdly. Only 5 caseworkers (7%) said that they
had generally positive or favourable experiences of bank practices in
relation to joint accounts and additional cardholders. (The remaining
caseworkers (23%) did not comment.)

In part, these are consumer education issues. Consumers need to have a
better appreciaion of the consequences of estab lishing joint financial
arrangements. However, banks could also play amore active role in both
explaining the implications and minimising the losses when relaionships
break down.

Practical steps that could be taken by banks could include:

¢ allowing cancellation of a subsidiary card on the request of the
primary cardholder. We understand that, for technical reasons,
such a stop can only be activated when the card is used
electronically, or when telephone authorisation is required.
However, given the prevalence of electronic transactions, even
this limited stop could potentially have a significant impact.”

* allowing one party to a joint facility to limit their liability for any
future transactions made using that facility.

Itis worth considering whether the Banking Code could mandate such
steps.

The Expert Group on Family Financial Vulnerability also suggested
that consideration could be given to other steps, such as:

* sending a letter to the primary cardholder at the time they apply
for a subsidiary card, specifically drawing their attention to the
potential consequences of giving someone a subsidiary card. The
cardholder could also be required to specifically acknowledge
receipt of the letter before the subsidiary card was issued;

e providing primary cardholders with a standard form notice that
they could give to the subsidiary cardholder as formal notice that
their authority to use the card has been terminated, and perhaps

¥ See also recommendation 12 of the Expert Group on Family Financial Vulnerability,
ibid., p. 55.



also warning that any further use of the subsidiary card may
expose the user to criminal penalties for dishonesty offences.®

A further issue tha arises in joint finances a the end of the relationship is
tha of the relationship between ‘joint and several lidbility’ and any
property settlements made in family law proceedings. Property
settlements may allocate joint debts to one party or the other, however,
those a'rangements do not bind the credit provider, who is free to
enforce the debt against either or both parties.

We are not convinced that this issue is best addressed through an
industry code. However, we would certainly encourage banksto develop
guidelines about the manner in which they will enforce debts that are the
subject of afamily law property settlement.

Access to documents

Although the Code provides for standard form documents (terms and
conditions, fee schedules etc)to be provided to consumers, there is no
requirementto provide individually generated documents to consumers.
We understand that consumers sometime have difficulty obtaining
copies of documents tha would be held on the files of their financial
institution. This can include copies of correspondence, file notes,
staements, and signed contracts. In other cases, quite significant charges
may beimposed for copies of relevant documentaion.

For example, two-thirds of caseworkers surveyed were concerned about
some bank practices, or bank practices generally, on the issue of
ongoinginformation ab out accounts (including account statements,
provision of copy documents, and cost of obtaininginformation and
documents).

Provision of such copy documents ealy in acomplaint can often
facilitate early resolution of that complaint. It would be useful if this
review could look a whether the Code should provide for aright to
copies of filedocumentation on request and, if so, whether any
exceptionsare needed. (For example, in the Generd Insurance Code
there is an exemption in cases of fraud where the disclosure of
informaion coud prejudice the outcome of an inquiry).

On this point we would also note that access to copies of relevant
valuations (eg house vaduations) is also not always forthcoming. Often the
loan estab lishment fee covers some or dl of the cost of the bank seeking
avaluaion. If this is the case, there seems to be no reason why acopy of
any valuation obtained could not be provided to the relevant consumer
onrequest. The Code could contain provisions to this effect.

® Expert Group on Family Financial Vulnerability, ibid. p. 55 - 56.



Debt collection practices

The Code does not deal with the responsibilities of banks (or their
agents) inrelaionto debt collection activity.

However, the caseworker survey raised concernsabout debt recovery
practices of banks. Eighty-five per cent of the caseworkers surveyed
rated the debtrecovery practices of banks as of concern, while only four
per cent had generdly positive or favourable experience of bank
practices in this area.

Almost every caseworker surveyed (95%) also stated that they had
concerns about either some practices, or about practices generdly, of
banks in circumstances where consumers were in financid difficulties.
Here, lack of flexibility was acommon theme. There was a pronounced
degree of dissatisfaction with the practices of bank representaives when
it came to willingness to negotiate on repayment arrangements.

The survey resuts showtha debt recovery practises are an issue of
concerntosome consumers and consumer representatives. It is
important that consumers are treated farly and with respect inall
dedings with banks and their agents, even when they have defauted ona
payment arrangement. We are therefore of the view that the Code
should deal with issues concerning debt recovery, and perhgos aso with
issues concerning responses to consumers in financial difficulties.

Last year,the ACCC released gudelines for debt collection in the context
of section 60 of the Trade Practices Act (prohibition against undue
harassment and coercion). These guidelines were developed &ter an
extensive period of consultation and discussion with all relevant
stakeholders. They represent an ap propriate standard of preactice for
debt recovery, and thus they could usefully be included or referred to in
the Code. In fact, in the caseworker survey, anumber of caseworkers
expressed the viewthat a relevant industry code should set out
acceptable or unacceptable practices in detail, along the lines of the
ACCC guidelines.

Ifthe Codeisto include standards of practice for debt recovery, it is
important that the provisions goply to Code subscribers. However, they
should also require Code subscribers to ensure that the practices of their
agents meet the requisite standards. The practice of outsourcing debt
collection is becomingmorecommon. The Code can, therefore, only be
effective in this areaif it requires Code subscribersto be responsible for
ensuring their agents meet the agreed standards.

Loyalty schemes

A number of banks ae now involved in various loyalty schemes,
normally in partnership with b usinesses in other industries. We do not



have any firm evidence about problems with these schemes at this time,
however, we do understand that the Banking Ombudsman scheme has
received anot insignificant number of consumer complaints abou
loyalty schemes. (We understand tha the number of complaints has
decreased in recent times, although this may be in part due to the fact
tha the Banking Ombudsman has formed aview that these comp laints,
in general, do not fall within the jurisdiction of the scheme.)

Although we have not specifically examined this issue, we understand
tha, for many of the schemes, the terms and conditions provide for
complete discretion on the part of the scheme manager in relation to
awarding and allocaion of reward points and rewards. We also
understand that the provisions for dispute resolution may not necessarily
meet the accepted standards for externd disp ute resolution (egthose in
PS139).

At this stage, we have not formed any firm views about whether the
Banking Code should include provisions covering loyalty schemes. We
note that one consequence of including provisions in the Code would be
to clarify that the ABIO would have jurisdiction to ded with any
consumer complants.

If this issue is considered suitable for inclusion in the Code, matters
that might be addressed in the Code could include:

e disclosure;

¢ notification of changes to loyalty partners;

e fees and charges;

e process for making claims;

¢ availability of claims;

* responsibility of multiple participants; and/or

e complaint and dispute handling procedures.



Section 8

Aha natas

There are a number of issues that have already been raised in our
submission, and may be best addressed (either partially or wholly)
through forums other than the Code of Practice. These include:

* principles for dealing with joint debts that are the subject of
family law property settlements;

* improved disclosure documents; and
¢ third party guarantors.

Some other issues are discussed below.

Explanation of products and services

While the Code provides for disclosure of avariety of information to
consumers, it does not include any requirement for abank to provide an
explanaion of the effect or ramifications of atransaction. Explanations
provided in person will be particularly important for some groups of
consumers, particularly those with lower financial sop histication.

The need for further explanations is also supported by the anecdotd
informaion from ou Infoline discussed ab ove. Callers too often do not
fully understand the terms and conditions of the products that they have
purchased.

This review coud examine ways in which consumer understanding of
terms and conditions could be improved. One possibility might be to
develop guidelines or protocols covering circumstances in which a
persond explanation of the ramifications of atransaction willbe
volunteered. Such circumstances could be related to particular products,
or particular groups of consumers. This should not restrict any
obligations on banks to recommend that a consumer seek independent
advice before committing to a transaction.

Customers from non-English speaking backgrounds

Informaion regarding financial services is complicated for many
consumers, however, those whose first language is not English often face
additional difficulties.



Thereview could examine the extent to which banks could meet the
needs of these consumers. Often such solutions may be better delivered
outside the Code.

Providing translations of important documents may be one way of
meeting those needs, however, this will often be acostly exercise for
smdler institutions.

Thereview could, however, explore the possibility of developing
guidelines for selling products to consumers from non-English speaking
backgrounds, particularly where complicated credit products are
involved. One possibility may be to determine criteriafor providing
consumers with access to an interpreter service.

Another might be to specifically ask consumers whether they would like
aface to face interview to discuss the terms and conditions of important
documents.

We would welcome the opportunity to explore these issues further.

Cross selling / tied selling

Financial institutions are increasingly involved in cross-selling products
and services. ASIC’'s consumer issues survey identified the potential for
increased cross-selling activities to result in consumer detriment,
particuarly interms of being pressured to take out aproduct that they
are not comfortable with, or do not understand. Consumer focus
groups in the consumer issues survey also noted tha they were annoyed
by cross-selling activity engaged in by financial institutions.

In our caseworker survey, the majority of respondents (86%) were either
concerned about some of the selling practices of banks and their agents,
or were generally concerned ab out bank practices inthis area. Of
course, concern about selling practices may not be confined to concern
about cross-selling. However, comments made by caseworkers in the
workshops did indicate that aggressive ‘pushing’ of financial products,
particuarly credit, bytellers and through the mail, was of concern.

We also understand that the ABIO scheme receives consumer
complaints ab out cross-selling activities. Some of these concerns may be
addressed under the new privacy legislaion.

At this stage, we have not formed any views on whether there is
sufficient consumer concern ab out aggressive cross-sellingto warrant
coverage of this issue in the Code. We recognise, of course that, cross-
selling activities do provide opportunities for consumers to increase
their avareness of other products and services that may be available to
them.



However, it is an issue worth considering in this review. At the least, it
may be an issue on which a watching brief could be kept. We note
that the Canadian Bankers Association has developed a Statement of
Tied Selling, and members of the Association agree to adhere to the
Statement.®* Among other things, the Statement gives the following
pledge to customers:
No b ank will imp ose undue pressure on,or coerce, acustomer to
obtainaproduct or service from anyone, including the b ank and
any of its sub sidiaries and affiliges, as acondition for ob taning a
loan from the bank.

® http://www.cba.ca/eng/Publications/TiedSelling/ts_e.htm, downloaded 20/01/00.



Attachment A

Exdrad franBEqat Gayp Rgoat

The following passage is taken from pages 63 and 64 of the Report of the
Expert Group on Family Financid V unerability, Good relations, high
risks, February 1996.

Recommendation to amend the Trade Practices Act 1974
regarding information disclosure and independent advice

The Expert Group recommends tha the following provisions be added
tothe Trade Prectices Act 1974. We have no firm view about where the
provisions should be located within the Trade Practices Act, but we
think that the remedies which g plyto abreach of section 52 of that Act
should also apply to abreach of the provisions we propose.

xX(1) A corporation shall not in trade or commerce accept a
guarantee from a person with respect to financial accommodation to
be provided to a borrower unless and until the corporation has
provided to the person relevant information about the borrower and
the transaction or account to be the subject of the guarantee which:

(@) is in the possession of the corporation; and

(b) a reasonable guarantor would reasonably require in order to
decided whether or not to enter the guarantee.

(2) A reference in subsection (1) to ‘information’ includes
representations with respect to a future mater.

(3) Inthissectionreference to a‘person’ isareferenceto anatural
person.

(4) Theinformaion required to be sup plied pursuant to subsection (1)
shdl be provided not less than one business day before the executed
guarantee is provided to the corporation.

(5) Inthis section areference to a ‘guarantee’ includes areference to an
indemnity. [The concept of ‘guarantee’ should dso cover aco-borrower
who isin substance a guarantor - that is, the person is to be primarily
responsible for obligations with respect to the financial accommodation
in circumstances where the corporation has reason to believe that the
person will not obtain a direct benefit from the provision of the financial
accommodation. The drafter will no doubt have views ab out how best to
draft this extension to co-borrowers.]



(6) A person who executes aguarantee in circumstances where a
corporaion has not complied with the requirements of this section shall
not be liable under the terms of the guarantee.

xy(1) A corporation shall take all reasonable steps to advise a person
from whom a guarantee is to be obtained:

(a) as to the nature of the legal obligations imposed by the
prospective guarantee;

(b) that there are or may be financial risks associated with the giving
of the guarantee;

(c) that the person should seek independent advice with respect to
the matters set out in paragraphs (a) and (b); and

(d) that, if the person decides to execute the guarantee, that should be
done in the absence of the borrower.

(2) Whether a corporation has taken all reasonable steps in
accordance with subsection (1) shall be determined with reference
to:

(a)the nature, size and circumstance of the transaction;

(b)the ability of the person to understand the nature of the
transaction and communications in English or any other language
in which the advice is provided; and

(c)the nature of the relationship between the borrower and the
person.

(3) Inthe absence of exceptional circumstances, acorporation will not
comply with subsection (1) unless the advice required to be given to the
personis given in the absence of the borrower.



