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A. INTRODUCTION

A.1 Joint Consumer Group Submission

This submission to the Review of the Code of Banking Practice [‘CBP”] is a joint undertaking

of the following organisations representing consumer interests:

. Consumer Credit Legal Centre (NSW) Inc

. Consumer Credit Legal Service (Vic) Inc

. Consumer Credit Legal Service (WA) Inc

. Consumer Law Centre Victoria Inc

. Care Inc. Financial Counselling Service (ACT)
. Financial Services Consumer Policy Centre Inc

For information regarding the activities of these centres and contact details, please see

Section E of this submission: The process from here.

The submission also draws on the results of a research Project undertaken by Consumer
Credit Legal Centre (NSW) Inc, with financial assistance provided the Law Foundation of NSW
and ASIC's Consumer Advisory Panel. The purpose of the Project was to investigate Financial
Services Caseworkers' experience in relation to a range of consumer issues relevant to the
ADI Codes of Practice. The Project involved a survey of caseworkers in metropolitan,
regional and rural Australia, as well as workshops nationally and extensive consultation with
community workers, financial counsellors, lawyers and other caseworkers. The statistical
information and caseworker comment gathered through the consultation process are referred
to extensively in the submission and inform its recommendations. A copy of the Consultation

Report is enclosed.

A.2 Overview of our approach

In the view of the organisations making this submission, the CBP has a vital role to play
within the overall regulatory framework for financial services. Central to that role, as we
see it, is the provision of genuine measures to protect consumers in relation to a number of
areas of industry practice that are not dealt with elsewhere, either by legislation or in other
industry Codes. Another important aspect of the role of the CBP lies in formulating standards
of practice for the banking industry that go beyond minimum legal requirements; where

possible, standards that are consistent with industry best practice.
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In the context of the current Financial Services Reform Bill ['"FSR Bill"] process, the
Government has also suggested that the financial services industry Codes might play a role in
interpreting or "fleshing out" the general obligations of the FSR legislation, in particular, in
relation to disclosurel. We note, however, that industry Codes are seen by Government as
only one means by which the legislative provisions might be fleshed out; others being through
regulation and through ASIC policy statements. Our organisations do not wish to express any
view at this stage on what role we think the CBP and the other ADI Codes of Practice ought to
play in the process of giving detail to the FSR provisions — only to note that the development
of minimum disclosure requirements, in particular, is not something that is appropriately left

to industry alone to determine.

In Section D of this submission, Submissions on Specific Issues, we set out a range of specific
proposals for dealing with issues that are either not addressed elsewhere in the scheme of
regulation or that, in our view, require additional measures or safeguards going beyond what
is currently provided for by the law. Our proposals build on the existing provisions of the
CBP in some areas; in other areas, they indicate new issues for regulation by the Code. As
we see it, the substantive provisions of the current CBP are, by and large, very weak from a
consumer perspective. Indeed, it is fair to say that — except in a couple of areas, including
Guarantees — they do little more than set out either existing legal obligations or the sorts of
minimal measures that prudent self-interest would in any case dictate2. In addition,
important aspects of banking practice as it impacts on consumers are not dealt with at all. We
hope that the proposals for enhancing and extending the specific provisions of the CBP detailed
in Section D will assist in the development of a more credible Code focussed on improving

practices in a range of areas.

The credibility of the current CBP is not only challenged by its specific provisions, however.
Of equal concern is failure of the Code to set out administrative processes for ensuring that
the measures it adopts are promoted to industry and consumers and that they impact on
industry practice; in short, that the CBP functions as an instrument of active regulation. The
need for radically improved Code administration processes is discussed in Section B,
Submissions in Relation to General Issues, of this submission. Other general issues dealt with
in this Section are: Staff Training; Limitations on the coverage of the Code; and the question

of Access to Banking Services. In Section C, Submissions in Relation to Dispute Resolution,

1 Financial Services Reform Bill, Commentary on the draft provisions, Feb. 2000, p.145
2 No doubt, the distinct limts of the CBP from a consumer perspective reflect, in part, the
way the original process of its development and drafting was controlled by the Australian
Bankers Association to the exclusion of consumer and other stakeholders: see WS
Weerasooria, Banking Law and the Financial System in Australia, 5th ed, 2000,
Butterworths, at ppl96-198.
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we discuss our very considerable concern about the adequacy of the internal customer
complaint processes of many, if not, most Banks and how the CBP provisions relating to

dispute resolution might be strengthened as part of a strategy for dealing with this.
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B. SUBMISSIONS IN RELATION TO GENERAL ISSUES

B1. Objectives and Principles

B.2 Code Administration and related matters
B.3 Staff training

B.4 Limitations on Coverage

B.5 Access to Banking Services

B1l. Objectives and Principles

In our view, the CBP is unduly narrowly conceived. This narrowness is reflected, among
other manifestations, in the way its Objectives and Principles are formulated. We would

suggest the following extensions:

. the CBP should articulate a commitment to continuous improvement in standards of
practice and service in the banking industry. It is not enough for the Objectives to
state merely that the CBP is intended to "describe standards" [see Objectives (i)].
This formulation does not acknowledge either that banking industry practices and
standards are, or ought to be, constantly evolving; or that the Code is, or ought to be,
instrumental in producing better standards. The same lack of focus on the CBP as an
active instrument of regulation is seen the absence of provision for administrative

infrastructure for the Code: see Code Administration and related matters below;

. the CBP should adopt the stated Objective of promoting better informed decision-
making by Bank Customers. Disclosure of information, as per the current Objective

(i), is merely one means of achieving this end (the provision of advice being another);

. consideration should be given to the inclusion of further Objectives, including an
Objective of facilitating the education of consumers about their rights and obligations
in respect of Banking Services; and an Objective of providing representation for

consumer views in the administration and development of the Code3;

. the CBP should also contain an explicit commitment to the promotion of accessible and
affordable banking services for all consumers: see discussion of Access to Banking

Services below;

3 See Objectives, General Insurance Code of Practice
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. apart from a reference in the external dispute resolution provisions [see 20.5], the
CBP fails to articulate a commitment to "fairness" as a principle that should inform
the dealings between Subscriber Banks and their Customers. In this respect the Code
is at odds with what is now a generally accepted standard for industry Codes. We
note, in this context, that the Principles statement at (ii) qualifies the stated
Objectives of the Code by prescribing that they must be achieved "so as to preserve
certainty of contract between a Bank and its Customer". This phrasing is defensive
and backward-looking, in our view. It represents an implicit refusal to recognise
developments in the area of general law and statutory unconscionable conduct in the
past twenty years or more4 developments that have limited the operation of
doctrines associated with the rhetoric of 'certainty of contract' in the interests of
avoiding unfair (or 'unjust' or 'unconscionable') outcomes for consumers in particular
cases. In our view, the 'certainty of contract' phrasing should be removed from the
Preamble; and, the Preamble should include an explicit reference to fairness as a
principle which informs the dealings between Code Subscribers and their Customers;

and

. the reference to achieving the Objectives of the Code having regard to prudential
considerations [see Principles at (ii)] seems irrelevant and inappropriate. We submit

that it should also be removed.

B.2 Code Administration and related matters

Code administration generally

In our view, an industry Code like the CBP can only be an effective regulatory instrument if
provision is made for its ongoing administration. We note that this view is consistent with
government policy that industry codes should be supported by appropriate administrative

structures.® We submit that the CBP is currently radically defective in terms of its

4 sSee David Harland, ‘Unconscionable and Unfair Contracts: An Australian Perspective’ in
Brownsword, Hird and Howells (eds) Good Faith in Contract: concept and context, Hants,
Dartmouth, 1999.
5 Fair Trading Codes of Conduct: Why to have them, how to prepare them, A guide prepared
by Commonwealth, State and Territory Consumer Affairs Agencies, June 1998, p 16; Codes
of Conduct: Policy Framework, Released by the Hon Warren Truss MP, Minister for Customs
and Consumer Affairs, March 1998, pp 15-17. See also Taskforce on Industry Self-
Regulation, Draft Report, June 2000, p 65.

Code of Banking Practice Review: Joint Consumer Submission 6.




provision for Code administration; and that this deficiency needs to be addressed if the

revised Code is to be credible.

Code administration covers such matters as:

« promoting the Code within the industry and educating industry members as to its
requirements;

e promoting the Code to consumers and their advisers;

« monitoring compliance with the Code;

e providing a mechanism for complaints where it is alleged that the Code has been breached;

« enforcing compliance with the Code;

« monitoring the Code in the light of changes in the marketplace, the regulatory environment
etc; and

« arranging for regular reviews of the Code.

The organisations making this submission do not have a final view as to how these functions
should be performed, including by which body or bodies. We believe, however, that the Code
itself needs to specify how and by whom the various Code administration functions referred

to above will be performed.

We also believe that administration of the Code should probably be undertaken by a single body
(in conjunction with ASIC). The envisaged body could be a new stand-alone committee or
other entity comprised of representatives of the various stakeholder groups. Among other
benefits, a body of this kind could provide a useful structure for ongoing dialogue between
industry, consumer and government stakeholders about banking industry issues. It is
important that these issues be discussed in an ongoing forum and not only in the context of

occasional Reviews, such as the current one.

Another possible option would be for Code administration to be undertaken by the Australian
Banking Industry Ombudsman. Locating the Code administration role within the ABIO (along the
lines of arrangements operating within the general insurance industry) would be a way of
limiting the duplication and cost associated with multiple industry bodies. In addition, the
ABIO would be able to draw on its extensive experience as an organisation receiving enquires
and complaints from consumers to identify compliance, training, consumer education etc
issues. A compliance monitoring role with respect to the CBP would also go hand-in-hand with
the obligation to monitor systemic conduct and serious misconduct which the ABIO will have,

by virtue of PS 139, once the Financial Services Reform Bill reforms are in place.
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As indicated, however, we have no final view on which body or bodies should undertake the
Code administration functions — only that those functions must be undertaken if the CBP is to
represent more than tokenistic self-regulation. This is an area requiring further discussion

with all interested parties.

Some comments on specific aspects of the Code administration process follow.

Monitoring compliance

The current monitoring regime under the CBP requires merely that Banks self-assess their
compliance on an annual basis against a series of questions put to them by ASIC. ASIC then

publishes the results of that self-assessment process®.

In our view, self-assessment by industry members alone is manifestly inadequate as a
methodology for monitoring compliance with the CBP. The levels of documentary non-
compliance and recurrent non-compliance by banks reported to ASIC for the April 1998 to
March 1999 period are extraordinarily low and hardly consistent with consumer caseworker
experience.” Nor are the levels of disputes recorded consistent with either caseworker
experience or the number of complaints handled by the ABIO over the period.8 Before any
reliance can be placed on such figures they should be validated, or supplemented, by other
forms of compliance monitoring which are undertaken by an independent, external body. We

note that this would also appear to be the view of the regulator®.

We would favour an approach to external monitoring which targets identified problem areas
for a defined period (eg one major area per twelve month period). One technique that could be

employed would be "shadow shopping”. Depending on the ultimate arrangement for

6 Report on compliance with the: Code of Banking Practice, Building Society Code of Practice,
Credit Union Code of Practice and EFT Code of Practice, April 1998 to March 1999,
Australian Securities and Investments Commission, January 2000.
7 Caseworker Survey, Part A, caseworkers indicated a high level of non-compliance with the
provisions of the Code of Banking Practice in a number of areas: Financial Services
Caseworker Consultation, Consumer Credit Legal Centre (NSW), July 2000, pp 5-10. By
contrast, Banks reported extraordinarily low levels of non-compliance, only two instances of
failure of documentation procedures were reported, and only three banks reported recurrent
non-compliance with the Code during the reporting period, Report on Compliance, ASIC p 10-
11.
8 For the period April 1998 to March 1999 banks reported 8551 disputes, Report on
Compliance, ASIC, p 12. The ABIO received 48,955 inquiries in 1998-9 and 5076 formal
complaints: ABIO Annual Report 1998-9, p 8.
9 The Report on Compliance for 1998-1999 states: ‘ASIC is currently reviewing this process
and is considering some form of external monitoring of compliance in addition to the current
self-assessment system. ASIC has sought submissions form all institutions as to whether the
monitoring process is adequate.” Report on Compliance, ASIC at 6.
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administration of the Code, external monitoring could be undertaken / commissioned by either
the Code administration body or ASIC. The CBP would need to require the cooperation of
Subscribers with the external monitoring process. It should also specify that the results of
external monitoring exercises are to be made publicly available in the form of reports by the

Code administration body or ASIC (as the case may be).

We would further suggest that, unless compliance reports of the kind proposed identify the
comparative 'performances' of specific institutions, their value as guides to consumers — and

therefore as prompts to improved industry practices — will be distinctly limited.

A complaints process

Compliance with the CBP should also be monitored through a process which allows individual
consumers and other stakeholders (including consumer representatives, regulators, the ABIO,
other industry members etc) to make complaints about breaches of the CBP. Currently, there
is no body with responsibility for receiving, and investigating, such complaints. Admittedly,
in the case of some breaches, the current ABIO processes will provide an appropriate
reporting/ investigation mechanism. However, given its current Terms of Reference, the
ABIO could only play a limited role in this area because, while most breaches of the CBP are
unlikely to result in direct financial loss by an individual, the ABIO only handles matters

involving direct loss to individuals.

The Code should therefore set out a process whereby Code contraventions can be dealt with
by the proposed administration body. (As discussed above, the ABIO might itself become that
body). This process should specify how complaints are to be made and investigated.
Provision should also be made for a range of sanctions that may be applied in the event that

contravention is established.

Enforcing compliance

As the previous statement indicates, we are strongly of the view that the CBP must include
provision for the imposition of sanctions if it is to be a credible instrument of self-regulation.
We note that government policy is also generally supportive of the inclusion of sanctions in

industry Codes;10 and that provision is made for such in other comparable Codes.11

10 Fair Trading Codes of Conduct: Why to have them, how to prepare them, p 12-13; Codes of
Conduct Policy Framework, p 18; Taskforce on Industry Self-Regulation, Draft Report, p 67.
11 For example, see the General Insurance Code of Practice, 1999.
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For a complaints process to be effective, it must be used by consumers. However, unless
they can establish a loss which opens the way for compensation, consumers will generally not
have any, or a sufficient, incentive to report breaches of the Code to the Code administration
body. One way of addressing this issue - and in doing so of providing industry with a cheap
compliance monitoring mechanism - would be to include in the Code, among other possible
sanctions, a penalty provision under which the Subscriber would agree to pay a small sum to
any Customer whose complaint that a Code provision had been breached was established. This
sum would be paid irrespective of whether the Customer suffered any loss or damage in
consequence of the breach. The AAMI Customer Charterl2 provides a possible model for a

penalty provision of the kind proposed.

Publicising the Code

The Financial Services Caseworker Consultation indicated that, while most of the
caseworkers surveyed were aware of the CBP, only a relatively small minority could lay
claim to “a reasonable knowledge” of its provisions.13 During the Consultation, many
caseworkers also complained about the difficulty they had had in getting access to a copy of
the Code. The Consultation also revealed that many caseworkers regularly encountered
situations where Bank “front line” staff were seemingly unaware of the Code (among other
regulatory instruments).}4 These findings are consistent with our more general impression
that there is a distinct lack of awareness of the CBP and its provisions except among

specialist Bank staff, their legal advisers and a few consumer advocates.

We would suggest that this lack of awareness reflects, in part, the fact that there is no
provision that the Code be publicised, nor any body charged with responsibility for publicity.
As the inter-governmental Guide to Fair Trading Codes of Conduct states, for an industry
Code to be of real value, consumers and suppliers (including the staff of suppliers) must be
aware of its existence and be informed of its value, requirements and procedures.’> More
specifically, the Guide suggests that a Code should set out:

> how the industry is to publicise its Code, not just initially but continually;

12 see in particular Clause 15: ‘Our commitment to quality service standards outlined in this
Charter, is reinforced by our promise to pay a $30 penalty if we fail to meet those
standards.’”: http://www.aami.com.au/customer/customer.htm.
13 caseworker Survey, Section A: only 21% of survey respondents professed a reasonable
knowledge of the Code of Banking Practice, Financial Services Caseworker Consultation,
Consumer Credit Legal Centre (NSW), July 2000, p 6.
14 ‘There is a severe lack of knowledge amongst front line staff... of either Codes of Conduct
or even the general law’, Financial Counsellor, Qld, Financial Services Caseworker
Consultation, Consumer Credit Legal Centre (NSW), July 2000, p 50; see also pp 14, 48-55.
15 Fair Trading Codes of Conduct: Why have them, how to prepare them, p 20.
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> the kinds of information that members of the industry and consumers should be given; and

> how and when consumers should be made aware of their rights and all the steps in the
complaints process.

We submit that the CBP should be amended to reflect these proposals in relation to Code

publicity.

Review and amendment

Currently, the CBP makes only very limited provision in respect of the processes for its
review and amendment. We submit that this provision should be supplemented by more

detailed requirements setting out:

e how the Code is to be reviewed, including how the person or body responsible for
undertaking the review process is to be chosen and, in general terms, the procedures to
be adopted in undertaking a review. In this context, the CBP should specify arrangements

for ensuring that reviews are independent, open and appropriately resourced;

e who should be consulted in connection with the review. This could be effected by
including, after the reference to “interested parties” in the current Preamble statement,
a non-exhaustive list of stakeholders (including, of course, bank customers and consumer

organisations which assist or advocate on behalf of bank customers);

« how amendments to the Code will be agreed upon and implemented.

In our view, it is critical that consumer representatives and other stakeholders be consulted
throughout the process of reviewing and amending the CBP - including at the stage where
proposed changes are to be finalised and formulated as amendments to the Code text. See

further under The process from here below.

B.3 Staff training

The Caseworker Consultation indicated widespread concern about the level and adequacy of
training of, in particular, counter and call centre staff of Banks. Awareness of the existence
of the CBP, let alone its provisions, appears to be low; as does awareness of other legal and
compliance requirements; for instance, obligations under the Uniform Consumer Credit Code.
Most caseworkers interviewed complained about the difficulties they regularly experienced in
getting access to Bank staff who understand relevant legal and related issues when negotiating
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on behalf of their clients.1®  There was a widespread perception that the general quality of
training of Bank staff had deteriorated in recent years and that this was related to major
structural changes within Banks including: increased use of part-time and casual staff;
increased dependence on call centre staff to deliver services and answer queries; and

increased dependence on sub-agencies (particularly in rural areas).

In our view, the issue of staff training by Banks needs to be addressed in the context of the
radical changes in methods of service delivery within the industry. For instance, a far
greater commitment to the training of call centre staff is clearly needed across the banking
sector. An enhanced commitment to staff training should also be reflected in the CBP. Thus,
the Preamble clause relating to this issue should be strengthened so that it commits
Subscribers to:

. ensuring — not just endeavouring to ensure — that their staff are appropriately
trained; in other words, trained to a level that allows them to competently perform
their duties; and, as part of this,

. ensuring that training is ongoing and covers all areas of regulation relevant to the
staff member's work (not just the CBP). For instance, that it covers the EFT Code of
Conduct, which most Bank staff appear to have considerable difficulty understanding
and/or complying with.

Monitoring of staff training should also form part of the compliance monitoring regime

discussed in the previous section.

B.4 Limitations on Coverage

Application to "Banking Services"

The CBP was conceived as an instrument for regulating “traditional” bank deposit and loan
products, as well as (non-EFT) payment transaction services and related payment
instruments: see definition of “Banking Service” at 1.1 and generally. Since the Code’s
introduction, however, Banks have moved increasingly into other areas of financial services
such as services relating to insurance and investment. Notwithstanding this development, in
our view it is not appropriate for the scope of the Code to be expanded to cover all retail

products offered by Banks. This would lead to unnecessary duplication and overlap with other

16 ‘| have ongoing difficulties getting to the appropriate decision-making area: different staff
all the time and very poor responses.’” Financial Counsellor, WA, Financial Services
Caseworker Consultation, Consumer Credit Legal Centre (NSW), July 2000, p 51; see also pp
48-55.
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Codes and other regulation. Consideration could be given, however, to specifying as an
obligation under the CBP that Subscribers also subscribe to the EFT Code of Conduct
(currently under review) and, where relevant, other industry Codes, such as the General
Insurance Code of Practice. The CBP could thereby function as a primary instrument of self-

regulation.

A further issue in relation to the scope of products and services covered by the CBP concerns
the list of exclusions from the definition of “Banking Service” see at 1.1. We can see no
prima face reason for the inclusion of these exclusions; and believe they should be removed.
We note that the ABIO Terms of Reference do not include any comparable provisions but
extend to “all financial services provided by Banks in the ordinary course of their business to
individuals ..."7. Subject to the limitations suggested in the previous paragraph, we believe

that this is the appropriate approach to be taken in the CBP.

Application to "Customers”

Currently, the CBP only applies to an individual person who (alone or jointly) acquires a
Banking Service “which is wholly or exclusively for his her private or domestic use”: see
definition of “Customer” at 1.1. In our view, as an absolute minimum, this definition should
be expanded so that it is in harmony with the ‘predominant purpose’ test adopted in
determining which borrowers and security-providers are covered under the Uniform
Consumer Credit Code, 18 however we do not wish to exclude credit obtained for the purposes

of investment.19

We would also strongly contend that the CBP should be amended so that it extends to small

business customers.

The case for such an extension is unarguable, in our view. The unequal bargaining position of
small business borrowers and account holders has been recognised in several major
reports.20 It is also regularly testified to by media reports, such as those in relation to the

current controversy between the Commonwealth Bank and a number of farmers.2l  Further,

17 see ABIO Terms of Reference, Notes to the Terms of Reference, Note 7.
18 see s 6(1)(b), UCCC.
19 ¢f: s 6(4), UCCC.
20 see ‘Finding a Balance: towards fair trading in Australia’, Report by the House of
Representatives Standing Committee on Industry, Science and Technology, May 1997.
21 see ‘Bank ‘shadow’ plot keeps clients in dark’, Sydney Morning Herald, 19th June 2000, p
2.
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government policy is firmly in favour of the extension of consumer protection regimes to

small business. This is reflected, for instance, by:

« the extension of the unconscionable conduct regime of the Trade Practices Act to small
business with the adoption in 1998 of s51AC Unconscionable conduct in business
transactions; and

« the adoption in the current Financial Services Reform Bill [FSR Billlof a definition of
“retail client” which encompasses “small business” (defined as a manufacturing business
employing fewer than 100 people or other business employing fewer than 20 people).22

Finally, the shift to encompassing small business within the ambit of consumer protection

regulation can also be seen in the self-regulatory context. Most pertinently, since July

1998, the ABIO Terms of Reference have allowed the ABIO to deal with complaints by

“business applicants” (as defined by para. 19A23). The Expanded EFT Code Review Working

Party has also decided that the revised EFT Code of Conduct will cover funds transfers by

small business (although the exact scope of coverage has yet to be finalised).

An extension of the CBP to encompass small business customers could bring a significant
enhancement of protections available to this group. For these benefits to be realised,
however, a number of the substantive provisions will also need to be strengthened. See under

Specific Issues, below.

On the question of how “small business” should be defined for the purposes of the proposed
extension, we would suggest that harmonisation with the FSR Bill should be the priority
concern and, therefore, that the CBP should be amended to make its coverage consistent with
the Bill. We note that this is the approach which the ABIO has decided to adopt with respect to
its Terms of Reference.24 Consistency with the ABIO Terms is itself a further consideration
favouring a definition of “Customer” similar to the definition of “retail client” in the FSR

Bill.

B.5 Access to Banking Services

As stated above, the current Objectives of the CBP are quite narrowly conceived. No
commitments, are made, for instance, in relation to access to banking services. By contrast,

survey responses indicated a very high level of concern about access to banking services:

22 5 761G, Financial Services Reform Bill.
23 It was recently announced that this definition is to be extended to mirror the definition of
“retail client” in the Financial Services Reform Bill, once passed.
24 gee: para 19A.
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82% of survey respondents indicated they were concerned about some practices in this area,
or about industry practices generally in this area. Existing high fee structures, ever-
increasing fees, closure of branches and the move to electronic banking were identified as
major barriers to access. Caseworker comments identified three groups who were

particularly affected by these practices:

1. Low income consumers
As transactions by new technology increase, vast amounts of our economic and
cultural life will be inaccessible to those who do not have a sophisticated
transaction account with a financial institution. If low income and disadvantaged
consumers are not protected by the mandatory provision of no or low cost basic

banking, they may be pushed out of the banking market altogether.

2. Consumers with difficulties using electronic banking
The last decade has seen a technologically driven revolution in the manner of
delivery of transaction services. While the introduction of EFT technology has
revolutionised access to those who use the technology, large segments of the
population are disenfranchised by it. Particular groups affected include: people

with disabilities; people with literacy problems and the elderly.25

3. Consumers in rural and remote regions.
In the face of a trend towards branch closures, day to day contact between
financial institutions and consumers seeking to carry out transactions, negotiate
or obtain information is difficult for consumers in rural and remote regions who
have to rely on postal and telephone services. Caseworkers also criticised
financial institutions for delay and failure to deal with complaints made by rural

customers; problems with complaints handling are exacerbated by distance.

Consumer organisations do not believe that all these issues can be dealt with in the context of
a voluntary industry Code. Indeed, it is our view that legislative intervention — an option

finding increasing favour in other jurisdictions26 — is probably the only long term solution.

25 The Australian Bureau of Statistics estimates that 15.6% of the population is disabled and
83% of these have a handicap that affects their performance in day to day life; a 1989
survey of adult literacy by the Department of Employment, Education and Training found that
10% of respondents (which equates to over 1 million adult Australians) did not have basic
literacy skills. There are approximately 1.3 million aged pensioners in Australia.
26 ¢f: US Community Reinvestment Act (1977); Reforming Canada's Financial Services
Sector, White Paper, June 1999 (http://www.fin.gc.ca/newse00/00-047e.html)
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On the other hand, certain specific service obligations could be included in the CBP and we

would urge acceptance of at least the following:

. that any consumer have a right under the Code to open a deposit account with any
Subscriber Bank; and that this right not be limited by a minimum deposit or opening
balance requirement or be subject to other conditions (such as that the consumer be

currently employed);

. that all Subscriber Banks offer a basic banking account that, apart from having no
minimum deposit or opening balance requirement, provides a specified minimum
number of fee-free transactions per month including a specified minimum number of
fee-free counter transactions. (The minimum number of fee-free transactions/
counter transactions should be the subject of further discussion. It would be
appropriate to grant Customers who for reasons of age, literacy or disability were
not reasonably able to access their accounts by electronic means a higher fee-free

limit on counter transactions); and

. that branch closures be subject to a notice period requirement as well as to a protocol
whereby exit fees are waived if the Customer chooses to transfer his/her account(s)

to another Bank.2”?

Consumer advocates are well aware that the banking industry does not currently accept that
it has any social obligations in the area of access to services. We would suggest, however,
that pragmatic self-interest should prompt a recognition of the potential benefits to Banks of a
more responsive approach on this issue in the context of the current Review. As will be
appreciated, the Review presents an opportunity for the industry to improve its parlous
public image, as well as to further its ability to influence government on a range of matters.
In this context, we note the recent comment made by the Prime Minister:
‘There is more to banking than the bottom line...Banks have got to understand there
are social obligations...Australian Banks are very profitable by world standards and
they have obligations.’28
In addition, there is increasing pressure for legislative intervention to guarantee the

provision of banking services to the community (prompted in part by developments in other

27 ¢f: “Minimum Banking Services”, Discussion Paper, NSW Department of Fair Trading, July
2000, p 2.
28 « Banks may play role as pillars of the community” Australian Financial Review, 27
October 1999.
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jurisdictions referred to above).2® Banks may wish to consider how, in the context of the
Review, they might seek to diffuse this pressure by addressing some of the very real

concerns which prompt it.

29 see, for example, “Minimum Banking Services” Discussion Paper, NSW Department of Fair
Trading, July 2000; Finding a Balance: towards fair trading in Australia, Report by the House
of Representatives Standing Committee on Industry, Science and Technology, May 1997;
Regional Banking Services: Money too far away, Report from the House of Representatives
Standing Committee on Economics, Finance and Public Administration.
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C. SUBMISSIONS IN RELATION TO DISPUTE RESOLUTION

C.1 Consumer concerns about Bank internal
complaints handling/ dispute resolution

C.2 Role of the CBP in addressing consumer concerns
about IDR
C.3 The CBP and external dispute resolution

C.1 Consumer concerns about Bank internal complaints handling/
dispute resolution

In our view, Bank customers are, generally speaking, not well served by the current internal
complaint handling and dispute resolution [“IDR”] processes of the Banks. Support for this
view is found in some carefully chosen comments of the Banking Ombudsman, Colin Neave, in

the ABIO's 1998-1999 Annual Report. Mr Neave stated:

‘We have seen an increase in complaints about issues relevant to the quality of
service provided by banks. It appears likely that this level of complaint will continue
to increase unless steps are taken by the banks to more effectively manage their
relationship with their customers. | believe it would be helpful to consumers if banks
directed additional resources to their internal dispute resolution processes, with
greater responsibility devolved to those responsible within banks for settling disputes

with customers.

Consumers would also benefit if the existence of the internal dispute resolution
process maintained by each bank in accordance with the Code of Banking Practice, was
given more prominence by banks. The promotion by all banks of a listed toll free

number would appear to be a first step in this regard.30

Further to Mr Neave's comments, we note that, as the first step in its complaints resolution
process, the ABIO sends a copy of the consumer’s complaint to the Bank’s senior management
and encourages the Bank and the consumer to negotiate. A staggeringly high number of
complaints are resolved without any further involvement of the Scheme directly following

this action:

30 ABIO, Annual Report 1998-9, ‘Ombudsman’s Foreword’, p 4.
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Year % Resolved by Bank
1994-1995 66.4%

1995-1996 69%

1996-1997 66.9%

1997-1998 67%

1998-1999 71.7%

We would suggest that the level of settlement of disputes following the ABIO's action in
sending the complainant's letter to the respondent Bank, is a clear indication that many
complaints against Banks that an internal dispute resolution process ought to be able to deal
with are simply not being taken up by the Banks involved. This may be because Bank staff are
not sufficiently aware of their Bank's existing complaint-handling procedures or, perhaps, as
many caseworkers believe, because there is a systematic policy on the part of some/many

Banks of not actually providing genuine, accessible complaint-handling processes.

Consistently with the ABIO' s experience, the Financial Services Caseworker Survey found a
very high level of dissatisfaction with Bank processes for resolving customer complaints/
disputes. Thus, over 80% of responses from those who were in a position to comment
indicated concern about industry practices, whereas fewer than 20% provided a positive
assessment of industry practice. We also draw the Consultant's attention to the detailed
comments and case studies in the Caseworker Report on issues including: practical barriers to
making a complaint; delay and non-responsiveness in dealing with complaints; refusal to
compensate or adjust accounts for losses suffered as a result of Institutional error following
a complaint; and lack of referral to external ADR where a dispute was not resolved.3!
Finally, we note the numerous case studies of complaints in the sections of the Report on
Customers with Financial Difficulties at pages 38-41, Account Combination at pages 41-44, Cheques
at pages 45-46, Uncleared Funds at pages 46-47, Closure of Accounts at pages 47-48 and
Direct Debits 49-51. These case studies document fairly explicit expressions of
dissatisfaction by consumers; however, in only a few cases have the issues or “complaints”

been investigated or dealt with by the financial institution.

In our view, the above body of material constitutes significant evidence for our contention
that, by and large, the internal complaint-handling / dispute resolution processes of the Banks

are currently not functioning to an acceptable level.

31 See Financial Services Caseworker Consultation, Consumer Credit Legal Centre (NSW),
July 2000,
pp 42- 48.
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C.2 Role of the CBP in addressing consumer concerns about IDR

A revised and strengthened CBP could assist in improving the situation in relation to Bank IDR
processes. One area clearly requiring revision, if improvement is to occur, are the

substantive IDR provisions themselves (paras. 20.1 to 20.3 of Part C of the CBP).

Under the FSR Bill, a Bank (as a condition of its licence) will have to provide its customers
with access to an internal dispute resolution (“IDR”) process that has been approved by ASIC.
The Commentary on the Bill indicates that the Government will require that proposed IDR
processes be consistent with the Australian Standard on Complaints Handling AS4269-1995
(or its equivalent) before approval is given. This is a welcome development and, of itself,

should prompt at least some revision of the IDR provisions of the CBP.

For instance, the Standard requires an adopting organisation to provide a process for dealing
with “complaints”; “complaints” being defined as “any expression of dissatisfaction with a
product or service offered or provided”. Given this definition, it should no longer be possible
for the CBP to, in effect, fail to provide a procedure concerning complaints in their initial
stage, as happens at present. (The IDR provisions are currently confined to “disputes”
defined as arising “where a Bank’s response to a complaint by a Customer about a Banking
Service provided to that Customer is not accepted” see 20.1) As we have noted, there is
widespread confusion among consumers and their representatives, as well as Bank staff,
regarding the procedures available when a Customer first makes a complaint. Indeed, as also
noted, in the view of many consumer representatives, some institutions are systematically
failing to provide well publicised and accessible means for the majority of their Customers to
be able to make complaints in the first instance. A requirement that the Bank’s IDR process

be consistent with AS 4269-1995 should help address this problem.

Hopefully, the required adoption of the Standard will also encourage improvements in way
complaints and disputes are dealt with once they have been made. Subscribers will be
required to have in place procedures consistent with the values or guidelines set out in the
Standard. It is hard to see how some current Subscribers to the CBP will be able to claim
they are acting in accordance with those guidelines unless they upgrade their present

arrangements considerably.

On the other hand, it needs to be noted that AS 4269-1995 is couched in fairly general or
‘open-textured’ language. As such, it is capable of accommodating a range of views about
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what specific levels of customer service might be required for compliance with the Standard.
Given this, it is our view that the current provisions of the Code should not merely to be
replaced by a statement to the effect that a Subscriber will have an internal process for
complaint handling that is consistent with the Standard. Rather, we contend that, in addition to
such a provision, a number of specific service standard obligations, aimed at addressing the

issues outlined above, should also be included.

While these obligations would need to be developed in consultation with the various
stakeholders groups, we would expect to see standards being adopted by the CBP that were
comparable with those currently applying to disputes coming under the EFT Code of Conduct
[see Clause 11]. Matters requiring coverage would include:

« notification of the Subscriber's IDR process when the Customer first makes a compliant;

e the Subscriber’s obligation to provide the Customer with contact details of an identified
and accessible complaints officer;

« specific procedures for dealing with the complaint;

« time frames setting out how long the Subscriber should normally take to respond to the
complaint (for instance, 21 days as per the EFT Code); and what is to happen if it takes
longer; and

« when written reasons for a decision should be given.

The revised provisions should also specify general obligations to publicise the Subscriber’'s

complaints handling process (including by making a description of it available through Internet

sites and telephone banking services as well as through the Bank’s branch network). Finally,
consideration should be given to using the CBP to mandate the use of a standardised
nomenclature for Bank staff and departments dealing with complaints. This may well assist

Customers more readily to find their way to staff who can deal with their complaints.

This said, it also needs to be emphasised that strengthening the IDR provisions of the CBP will
not, of itself, produce improved customer service in this area. However precise and detailed
those provisions may be, they will amount to little unless, to state the obvious, they are
complied with - unless, the dissatisfied Customer is in fact told about their Bank’s complaint
handling procedures at the time they raise their concern, or is in fact provided with a timely
and substantive response if their complaint is rejected by the Bank. For these things to
happen on a consistent basis, enhanced IDR provisions must be complemented by provisions in
the CBP to establish effective compliance monitoring and greater Subscriber commitment to

staff training: see discussion under General Issues above.

C.3 The CBP and external dispute resolution

Code of Banking Practice Review: Joint Consumer Submission 21.




Under the FSR Bill, as well as having to provide their customers with access to an approved

internal complaints handling/ dispute resolution process, Banks will also be required to

provide access to an external ADR scheme which has been approved by ASIC. The Consultant

will be aware that ASIC has developed a Policy Statement [PS139 Approval of external

complaints resolution schemes] setting out detailed requirements that ADR bodies will have to

meet in order to be approved by the regulator. In our view, the provisions of the CBP relating

to external dispute resolution (ie 20.4 and 20.5) should be amended, in recognition of this, to

require that Subscribers to the Code belong to an external scheme that has been approved by

the regulator under the Policy.

D. SUBMISSIONS IN RELATION TO SPECIFIC ISSUES

D.1
D.2
D.3
D.4
D.5
D.6
D.7
D.8

D.9

D.10
D.11
D.12

D.13
D.14
D.15
D.16
D. 17
D.18

Availability / Disclosure of Terms and Conditions
Disclosure of fees and charges

Disclosure in relation to credit

Variations to terms and conditions

Account statements

A right to copies of documents

Provision of credit

A positive obligation to inform Customers of
available options when they are in financial
difficulties

Debt collection practices

Account combination

Privacy and confidentiality

Unauthorised credit card and debit card
transactions

Direct debits

Joint accounts

Subsidiary cards

Guarantees

Mortgages

Advertising

D.1 Availability/ Disclosure of Terms and Conditions
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During the Caseworker Consultation it was noted32 that Terms and Conditions — as distinct
from advertising-cum-information material — were not generally given to people at, or prior
to, the time they made their application for a credit card or to establish a deposit account; but
only subsequently when they received their card (and were probably already psychologically
committed). Moreover, a number of caseworkers reported that, in their experience, some
branches of Banks and other Institutions did not keep Terms and Conditions booklets on site
and, therefore, could not provide copies, even on request, to prospective customers. Indeed,
a recent informal survey of eight Sydney CBD branches of major Banks by CCLC (NSW)
revealed that in no case could Bank staff provide Terms and Conditions for their credit card

or basic personal loan facilities.

During the Caseworker Consultation it was also noted that, even if requested to do so, many
(if not most) Banks and other Financial Institutions will not supply sample copies of contract
and mortgage documents to prospective home loan borrowers before they make a loan
application (and usually pay an application fee). In a number of cases, consumer services had

been contacted by Bank Customers complaining about this.

We share the view, expressed during the Consultation, that this lack of ready availability to
consumers of Terms and Conditions, and other standard contractual documentation, is not
consistent with good disclosure principles. Nor would it appear to be consistent with clause
7.1, CBP. While we accept that not all consumers will want to read contractual material prior
to applying for a Banking Service, we contend that they should be reasonably able to do so, if

they choose, well in advance of making any decision to obtain or use a facility.

In consequence, it is submitted that the CBP should be amended to remove any ambiguity
regarding whether a person who is not yet a Customer of the Subscriber, or has not yet made
an application for a particular Banking Service, can obtain a copy of Terms and Conditions (or
other contractual documents) relating to any Service. Thus, Clause 2.1 should be amended by
the addition of the phrase "or prospective Customer" after "Customer" in the opening
sentence. Similarly, Clause 7.1 should be expanded to state, not merely that Terms and
Conditions shall be readily available, but also that they shall be given or forwarded to any
Customer or prospective Customer upon request, whether or not the Customer or prospective

Customer has made an application for the Banking Service .

Consideration should also be given to including further specific undertakings in this area in the

Code. For instance, it could be required that Subscribers will:

32See Consultation Report, pp.18-20, including comments and case studies therein.
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. maintain stocks of Terms and Conditions booklets for the Subscriber's standard
deposit, personal loan and credit card accounts at all branches;

. provide prominently-displayed information at all service distribution points
(branches, ATMs, telephone services, Internet sites) about how Terms and Conditions
for the Subscribers' Services can be obtained;

. supply sample copies of standard home loan contract and mortgage documents to
prospective Customers upon request; and

. put the Terms and Conditions for Internet banking services, if provided, on the

Subscriber's Internet site.

D.2 Disclosure of fees and charges

In our view, there are several areas where the CBP could be amended to improve fee
disclosure. Fee disclosure is the subject of two current reviews: a medium to long term
review being undertaken by the Australian Securities and Investments Commission "Fee
Disclosure Working Group"; and a shorter parliamentary inquiry by the Joint Statutory

Committee on Corporations and Securities.

The general aim of both reviews is to establish procedures for improving fee disclosure. This
may lead to recommendations for changed industry practice, amendments to the CBP and

other ADI Codes, and /or legislative intervention.

The consumer movement has submitted recommendations to these reviews, which emphasise
the need for improved fee disclosure at the point of sale (something which is not provided for
in any current law or code): see Appendix B Options for Improving Fee Disclosure from the

Consumer Group Submission to the Joint Statutory Committee.

We do not wish to make any specific recommendations for amendments to the CBP on this
issue at this stage. We expect recommendations from both reviews will emerge in the near

future. We may make further submissions to the CBP Review in due course.

D.3 Disclosure in relation to credit

As indicated above, consumer groups believe that the CBP should be extended to encompass
small business customers of Subscribers. One potential benefit of such a change is that it
would allow small business lending to be brought within a regulatory framework which
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imposed some disclosure (and other) obligations on Subscribers. As the Consultant will be
aware, while the Uniform Consumer Credit Code ['UCCC"] sets out a detailed disclosure
regime for consumer lending, it does not apply to either lending for business purposes or
lending for investment purposes33. In our view, small business borrowers and borrowers for
investment purposes are just as entitled to the protection of a disclosure regime in relation to
credit products as are retail customers buying other types of financial services. Given,
however, that the FSR Bill regime will not apply to credit, there is clearly a regulatory gap
that needs to be filled. We believe that the CBP (and the other ADI industry Codes) have a role
to play in filling that gap.

For this to happen, however, it is not sufficient merely that the CBP definition of "Customer"”
be extended. A major development of the Disclosures section of the Code, as it applies to
credit, is also required. Currently, the only credit-specific requirement is to the effect that
the Terms and Conditions of a loan must specify "the repayment conditions": see Clause

2.